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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 et seg.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 e¢ seg.), the Grain Stand- 
ards Act (7 U.S. C. 1946 ed. 71 et seg.), the Packers and Stockyards 
Act, 1921 (7 U. S. C. 1946 ed. 181 e¢ seg.), and the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest and Subject Index, lists 
of decisions reported, statutes, orders, etc., construed, and statistical 
and other tables will be found at the end of No. 12 (December) issue 
of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the deci- 
sions will be available through the Superintendent of Documents, U. 8S. 
Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(No. 2523) 


In re ANTHONY Pure Mik Company, et aL. AMA Doc. No. 78-1. 
Decided August 22, 1950. 


Dismissal—Withdrawal of Petition 


Petition considered as withdrawn upon request of petitioner and consent of 
respondent. 
Wallrich Law Office, of Shawano, Wisconsin and Martin and Cochran, of Nash- 


ville, Tennessee, for petitioners. Mr. Joseph A. Walsh for Production and 
Marketing Administration. Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a proceeding arising under Section 8c (15) (A) of the Agri- 
cultural Marketing Agreement Act of 1937 (7 U. S. C. 601 e¢ seq.). 
The petitioners have filed an application to withdraw their petition. 
The respondent has consented thereto. The petitioners’ request is 
granted and the petition is considered as withdrawn. 


(No. 2524) 


/n re Itt1nots Farm Bureau Serum Association, lowa Farm Serum 
Jompany, ANCHOR SeruM Company, ANCHOR-SERUM COMPANY 
or Minnesora, Inc., ANcHoR SeruM Company, INDIANAPOLIS, 
InpiANA, Wuite Serum Company, AND Montcomery SERUM 
Yompany. BAI Doc. Nos. 361-1 to 361-7. Decided August 2, 
1950. 


Validity of Interpretative Rule and Regulation under BAI Order No. 361 


Where petitioners challenged the validity of an interpretative rule and regula- 
tion adopted by the Control Agency administering the provisions of the regu- 
lations issued under the act, and contended that BAI Order No. 361 per- 
mitted different prices within a classification based upon the quantity of 


939 
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serum and virus purchased, the Judicial Officer held that the Control Agency 
had the power to issue interpretative rules and regulations and that the rule 
issued properly interpreted the intent of the Order provisions as disclosed by 
the promulgation history of the Order.* 


Nature of Proceeding under Section 60, 49 Stat. 782 (Section 8c (15) (A) of 
AMA Act) 


Proceeding under Section 60, 49 Stat. 782 (incorporating by reference Section 8c 
(15) (A) of AMA Act), not a proceeding in which to determine what kind of 
program will best effectuate the act, and the Judicial Officer cannot deal 
with questions such as whether as a matter of economic or statutory policy 
the petitioning cooperatives should be entitled to lower prices than other pur- 
chasers or whether quantity purchasers should be entitled to quantity dis- 
counts because of a savings in costs to the producer of the serum and virus, 
as all matters of this nature are for consideration in issuing or amending 
an order under the promulgation provisions of the act, and in this proceeding 
only an examination of the legality of the administrative action taken under 
the statute and the marketing agreement and order can be made.* 


Statutes—Construction and Interpretation—Applicability of Rule to Rules and 
Regulations 


A regulation issued under a statute cannot be ultra vires and rules and regula- 
tions issued under an order, or to administering an order promulgated under 
the act would seem likewise to be governed by authority conferred by the 
order.* 


Statutes—Construction and Interpretation—Administrative Construction 
under Order 


Where an interpretation under an administrative order is not made arbitrarily 
or retroactively but only after a hearing during which all persons were 
given an opportunity to present their views, a former practice of allowing 
premiums to consumers and the former opinions of some connected with 
the administration of the Order cannot defeat the issuance and application 
of the present interpretation.* 


Uniformity of Price, Terms of Sales and Discounts to Buyers in Same 
Classification under Section 131.203 (e) of Order 


Section 131.203 (e) which requires that prices, terms of sales and discounts be 
uniform to all buyers in the same classification. The usual meaning of 
the words used indicates that the unit prices to buyers in the same classifi- 
cation should be the same. The promulgation history of the order de- 
scribed in Finding of Fact 4 discloses that such was the intent of the 
Order.* 

Intent of Amendment Effective August 1947 


The amendment effective August 1947 removed the “volume-contract purchaser” 
classification and extended the application of the “wholesaler” definition 
sections of the Order for the purpose of putting volume-contract purchasers 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 





9A. D. ILLINOIS FARM BUREAU SERUM ASSN. ET ALS. 941 


and regular wholesalers in the same trade group and on the same price 
basis as its intent was that handlers were to be classified in accordance 
with the distributive functions and, according to the evidence adduced at the 


hearing.* 
Matters within Purview of Promulgation Hearing 


Petitioners’ contention that there was justification for lower prices within a 
class to quantity purchasers because of savings in costs, is without merit 
as these matters are for amended hearings or appropriate only insofar as 
the Order provisions themselves are under attack because of lack of sub- 


stantive due process.* 
*, Harry Meloy, of Chicago, Illinois, for Illinois Farm Bureau Serum Associa- 
tion and Montgomery Serum Company; Mr. Carl J. Stephens, of Des Moines, 


Iowa, for Iowa Farm Serum Company; other petitioners pro se. Miss 
Marion E. Poole and Mr. John G. Liebert for Bureau of Animal Industry. 


Mr. Will Rogers, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Act of August 24, 1935 (49 Stat. 
781 et seg.; 7 U.S. C. Chapter 30), regulating the handling of anti- 
hog-cholera serum and hog-cholera virus. Seven separate petitions 
were filed by the above-named petitioners over the period May 26, 
1948, to June 7, 1948, inclusive. The Chief, Bureau of Animal In- 
dustry, United States Department of Agriculture, filed answers to the 
petitions. 

The petitioners challenge the validity of certain rules and regula- 
tions adopted by the Control Agency for the administration of B. A. I. 
Order 361 (9 CFR and 1947 Supp., 131 e¢ seg.) 1 issued under the act. 
The rules and regulations were approved by the Acting Secretary of 
Agriculture (13 F. R. 2253). 

The petitioners requested deferment of the effective date of the 
rules and regulations pending a decision on the issues presented in the 
petitions. The Judicial Officer denied such requests for interim relief 
on June 7, 1948 (7 A. D. 444-450). By an order dated September 20, 
1948, the Iowa Farm Bureau Federation was dismissed as a joint party 
petitioner with the Iowa Farm Serum Company on the finding that 
the Federation is not a “handler” under B. A. I. Order 361 (7 


A. D. 863). 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 

1B. A. I. Order 361 was issued effective December 7, 1936, after the execution of a 
marketing agreement under the act. Reference throughout will only be to the order. 
The Control Agency mentioned is the agency administering the order. The manner of 
selection of its members, representatives of different parts of the industry, and its duties 


are prescribed by the order. 
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Will Rogers, a hearing examiner for the United States Department 
of Agriculture, was designated as presiding officer to conduct further 
proceedings with reference to the matters contained in the several 
petitions. The presiding officer consolidated the proceedings with the 
consent of the parties. 

After due notice, a hearing upon the petitions was held pursuant 
to the applicable rules of practice in Chicago, Illinois, on February 
8, 1949. At the hearing all parties were represented. The following 
appeared on behalf of the several petitioners: 

Harry Meloy, 43 East Ohio Street, Chicago, Illinois, attorney, representing 
Illinois Farm Bureau Serum Association and also representing Montgomery 
Serum Company. 

Carl J. Stephens, Des Moines, Iowa, representing Iowa Farm Serum Company. 

True Davis, Jr., Vice President and Sales Manager, Anchor Serum Company, 
South St. Joseph, Missouri, representing Anchor Serum Company. 

Louis Brunke, Indianapolis, Indiana, representing Anchor Serum Company 
of Indiana. 

Dr. Joseph R. White, representing White Serum Company, Nashville, Tennessee. 

James J. Finson, Anchor Serum Company of Minnesota, South St. Paul, Min- 
nesota, representing Anchor Serum Company. 

George M. Tunison, 1212 First National Bank Building, Omaha, Nebraska, 
appearing as attorney for a large number of producers of serum and virus. 

Appearing for the respondent was John G. Liebert, Office of the Solicitor, 
United States Department of Agriculture. 

At the commencement of the hearing, a stipulation covering some 
facts wasmade. Thisstipulation included an agreement that the Con- 
trol Agency issued the rules and regulations as administrative in na- 
ture and that the Agency did not intend them to be amendments to the 
order. Generally speaking, all the petitioners subscribed to the state- 
ments made by counsel for the lowa Farm Serum Company and for 
the Illinois Farm Bureau Serum Association at the hearing, and the 
testimony given by witnesses for these two petitioners was subscribed 
to by the other petitioners but some additional testimony was also 
received. The petitioners were allowed to file separate briefs, to join 
in filing a brief, or to file a single brief for all petitioners. The peti- 
tioners filed a brief and a reply brief to the respondent’s brief. 

The hearing examiner filed a report containing proposed findings of 
fact, conclusions, and order recommending that the petitions be dis- 
missed. The petitioners filed exceptions to the report. Oral argu- 
ment upon the exceptions was held before the Judicial Officer in 
Washington, D. C., on May 1, 1950. At the argument, Harry Meloy, 
Carl J. Stephens, and True Davis, Jr., appeared for the petitioners 
and Miss Marion E. Poole, Office of the Solicitor, United States De- 
partment of Agriculture, appeared for the respondent. 
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There is only one issue in the proceeding, the validity of section 
131.203 (e) of the rules and regulations issued by the Control Agency 
and approved by the Secretary of Agriculture. The contested pro- 
vision of this section is the requirement that each handler’s prices, 
terms of sale, and discounts posted as prescribed by the order apply 
equally, in the same manner, and at the same rate to each buyer in the 
class. The order sets up or provides for setting up classes of buyers 
and prescribes the posting with the Secretary of Agriculture of han- 
dlers’ price lists for each class of buyers. Petitioners contend that 
under the order quantity discounts may be offered to certain quantity 
buyers within a class who purchase a certain quantity, that is, that 
such buyers may have lower unit prices than other buyers in the same 
class who do not meet the quantity specifications. More specifically, 
the petitioners want the right to have two differeut prices posted for 
the “wholesaler” class—lower unit prices or quantity discounts to those 
classified as wholesalers who contract to purchase stated large quanti- 
ties of serum and virus. Petitioners claim that the rules and regula- 
tions prohibit what the order permits and are, therefore, legislative, 
substantive, in violation of the order, and attempt to accomplish what 
can be done only by amendment of the order itself. 


FINDINGS OF FACT 


1. The seven petitioners, Illinois Farm Bureau Association, 43 East 
Ohio Street, Chicago, Illinois; Iowa Farm Serum Company, Farm 
Bureau Building, Des Moines, Iowa; Anchor Serum Company, Live- 
stock Exchange Building, South St. Joseph, Missouri; Anchor Serum 
Company of Minnesota, Inc., Livestock Pavilion, South Saint Paul, 
Minnesota; Anchor Serum Company of Indianapolis, Indiana, 1101 
Kentucky Avenue, Indianapolis, Indiana; White Serum Company, 
206-12 Avenue South, Nashville, Tennessee; and Montgomery Serum 
Company, Capitol Stock Yards, Montgomery 3, Alabama; are and 
have been for several years distributors of anti-hog-cholera serum 
and hog-cholera virus. Each petitioner is a handler subject to regu- 
lation under B. A. I. Order 361, an order issued under the act which 
regulates the handling of anti-hog-cholera serum and hog-cholera 
virus. 

2. The pertinent provisions of B. A. I. Order 361 are as follows: 

“$131.1 Definitions. * * * (h) Wholesaler. ‘Wholesaler’ means that 
class of buyers comprising (1) persons or agencies who do not administer serum 
and virus but are regularly engaged in purchasing and maintaining stocks of 
serum and virus in sufficient quantities to supply dealer demand, who are 
properly located and equipped with proper storage and distributing facilities 


to supply dealer Gemand, who resell principally to dealers, and who shall have 
been found by the control agency on submitted evidence acceptable to said control 
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agency to perform in good faith the usual functions of a wholesaler, including, 
but without limitation, the absorbing of all expenses incidental to the advertis- 
ing, transportation, and selling of serum and virus, after receipt by them, to 
other trade groups, together with the furnishing of field or veterinary service 
necessary to determine whether the products sold have served their purpose 
in specific cases, and (2) persons or agencies who regularly purchase, for de- 
livery within a definite period of time and pay for at sellers’ posted prices at 
time of delivery, serum and virus in specified quantities, adequate, in the opinion 
of the control agency, to justify such classification. * * * 

“$131.3 Powers of control agency. The control agency shall have power: 

“(a) To administer, as hereinafter specifically provided, the terms and pro- 
visions of this part; ; 

“(b) To make, in accordance with the provisions contained in this part, ad- 
ministrative rules and regulations ; 

“(e) To receive, investigate, and report to the Secretary of Agriculture com- 
plaints of violations of this part; and 

“(d) to recommend to the Secretary of Agriculture amendments to this 
mit; sss 

“$131.9 Handlers to file uniform prices, discounts, and terms of sales. Each 
handler shall file with the Secretary and the control agency, within 10 days 
after the effective date of this part, a separate list of his selling prices in the 
United States, including terms of sale and discounts to each class of buyers, as 
defined in this part or under the provisions thereof, other than those specified 
in § 131.10. All filed prices to dealers and wholesalers shall be on a delivered 
basis where the amount sold is 3,000 cc. or more. Each handler’s prices, dis- 
counts, and terms of sale shall be uniform for all buyers in each classification of 
the trade as defined by the control agency pursuant to this part. * * * 

“$131.17 Secret rebates or sales of other products at less than reasonable 
market value. The secret payment or allowance of rebates, refunds, commis- 
sions, or unearned discounts, whether in the form of money or otherwise, or 
secretly extending to certain purchasers special services or privileges, not ex- 
tended to all purchasers under like terms and conditions, with the intent and 
with the effect of injuring a competitor, and where the effect may be to sub- 
stantially lessen competition or tend to create a monopoly or to unreasonably 
restrain trade, is an unfair trade practice, and is prohibited. 

“To sell other products at less than reasonable market value thereof, for 
the purpose or with the effect of influencing sales of serum and/or virus, is 
prohibited.” 


8. Section 131.203 (e) of the rules and regulations issued by the 
Control Agency is as follows: 


“8 131.203 (e) The term ‘Each handler’s prices, discounts and terms of sale 
shall be uniform for all buyers in each classification’ as used in § 131.9, means 
that each handler’s prices, discounts and terms of sale shall apply equally, in 
the same manner, and at the same rate to each buyer within the same class.” 

4. B. A. I. Order 361 became effective August 7, 1936, following the 
usual notice, hearing, etc. The promulgation record upon which it is 
based shows clearly that by section 131.9 of the order it was intended 
that there should be only one price to all buyers in the same class or 
classification. ‘The proponents sought to eliminate or regulate, among 
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other selling practices considered inimical, “Discrimination between 
purchasers of the same class * * *” (tr. p.22). On behalf of the 
proponents, it was also said (tr. p. 96) : 


“If the maintenance of an emergency reserve of serum is necessary to effectuate 
the declared policy of the act, then a reasonable stability of prices is necessary. 
But there can be no stability of prices if a seller offers various prices or terms 
to various members of the same purchaser class, because companies selling on a 
one price basis have but one recourse in meeting that kind of competition—and 
that is to lower their price to all purchasers. And thus the whole price structure 
is progressively pulled down to a point that endangers the maintenance of a 
serum reserve and so prevents the effectuation of the declared policy of the act.” 
A representative of one of the petitioners here, Dr. Kennedy of the 
Anchor Serum Company, set forth on behalf of the proponents a pre- 
pared statement which included condemnation of quantity discounts 
within trade groups and to ultimate consumers (tr. pp. 121-125). His 
testimony and that of other witnesses was to the effect that the dis- 
tributive system must serve the swine producers of the nation, regard- 
less of where they may be located or whether they are large or small, 
at all times with an immediately available supply of the products. 
The objective was said to be the maintenance of a distributive system 
based upon functions in respect to the service rendered rather than 
quantities of products handled. These recommendations were made 
in the light of evidence previously introduced showing the fatal nature 
of hog cholera, its extremely contagious character, the ease of its 
spread in the United States, its wide-spread prevalence, and its con- 
tinuing existence at all times in some parts of the country. 

5. Prior to the effectiveness on August 18, 1947, of the present defini- 
tion of “wholesaler” in section 131.1 (h) quoted above, the order con- 
tained a classification of “volume contract purchaser” which was 
deleted when the current definition of “wholesaler” became effective. 
This definition was an expansion of the prior definition to include 
buyers who formerly were in the “volume contract purchaser” classi- 
fication. The record of the promulgation proceedings eventuating in 
the deletion of “volume contract purchaser” and amendment of the 
“wholesaler” definition was incorporated by reference into the record 
of this proceeding. This incorporated record demonstrates that a 
principal reason for the deletion of the “volume contract purchaser” 
classification was that the prices listed or posted for such classifica- 
tion were customarily lower than for the wholesaler and other classi- 
fications and that disturbances in the industry resulted. While some 
segments of the industry did not wish the volume contract purchasers 
to be treated other than as dealers or consumers, the definition of 
wholesaler was amended to permit so-called volume contract pur- 
chasers to be included in the class. The Illinois Farm Bureau Serum 
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Association, one of the petitioners here, opposed the deletion of “vol- 
ume contract purchaser” classification because it had hitherto nego- 
tiated prices with handlers. Its representative at the hearing stated 
that if it were included in the wholesaler class, any price quoted to it 
would be available to all persons in the wholesaler class (tr., hearing 
April 30, 1946, p. 335). 

6. The Illinois Farm Bureau Serum Association is a cooperative 
association distributing serum and virus and some other products as 
a wholesaler to its member companies within the State of Illinois, 
. which member companies in turn distribute the products on a coopera- 
tive basis to farmers, owners of swine, as consumers. It was qualified 
as a volume contract purchaser and operated as such under the order 
from the date of its inception until its amendment in 1947. Since the 
time of such amendment, the association has been considered a whole- 
saler under the order. Since 1936 it has handled more than 25 million 
cc. of serum each year and is apparently distributing more than 25 
million cc. of serum and a corresponding amount of virus each year. 
As a volume contract purchaser and as a wholesaler, it has purchased 
its supplies of serum and virus from various handlers in the industry 
under long-term contract whereby it was obligated to take definite 
quantities of serum for delivery over a definite period of time at an 
agreed price. It is affiliated with the Illinois Agricultural Association 
and the county farm bureaus within the State of Illinois. It was or- 
ganized in 1925 and has been continuously engaged in the distribution 
of serum since that time. 

7. The lowa Farm Serum Company is a cooperative serum distribu- 
tor organized under the laws of the State of Iowa. It was organized 
under the sponsorship of the Iowa Farm Bureau in 1940 and has been 
continuously engaged in the distribution of serum since that time. 
Since 1941 it was classified as a volume contract purchaser until the 
elimination of such classification in 1947 when it was classified as a 
wholesaler under the order as then amended. It distributes more than 
35 million ce. of serum each calendar year to retail outfits in each 
county of Iowa where the serum is sold to farmers, owners of swine, 
as consumers. 

8. The Anchor Serum Company is a manufacturer of anti-hog- 
cholera serum and virus located at South St. Joseph, Missouri. It 
has been in the business of manufacturing serum and virus since 1913 
and is one of the largest producers of serum and virus in the United 
States. It has sold serum and virus to the Illinois Farm Bureau 
Serum Association for more than fifteen years and to the Iowa Farm 
Serum Company since 1941. The Anchor Serum Company has a 
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small volume of business through dealers, most of its business being 
with wholesalers. 

9. The remaining petitioners are wholesalers of serum and virus 
purchasing substantial quantities of serum and virus annually. 

10. At various times since the inception of the order in 1936 until 
the adoption of the protested rules and regulations of the Control 
Agency, price lists were posted by various handlers that included cer- 
tain premium allowances based upon the quantity of serum or virus 
purchased. These allowances, or discounts, consisted of such items as 
the gift or loan of syringes, vaccination sets, prepayment of delivery 
charges, payment of charges for telegraph and telephone orders, and 
payment of State license fees. No such price lists contained a lower 
price or cash discount solely for quantity purchases. Practically all 
such premiums or allowances were offered to persons in the “consumer” 
class and were dependent upon the purchase of a stated quantity such 
as 3,000 cc. of serum. These price lists were posted and filed with the 
Control Agency and with the United States Department of Agricul- 
ture but no official action was taken to disapprove or suspend the pre- 
miums or allowances. 

11. There was never any administrative practice or construction 
under the order sanctioning cash price differences within a class or 
classification. 

12. In response to a request from the Executive Secretary of the 
Control Agency, the Solicitor, United States Department of Agricul- 
ture, wrote a letter in May 1947 stating that a handler offering to give 
away a free syringe to purchasers of a certain quantity of serum could 
legally do so, provided he stated the money value of the syringe in 
his price posting. 

13. (a) On August 15, 1947, the Anchor Serum Company filed its 
price posting to become effective August 18, 1947, setting forth a price 
on serum of $1.19 to wholesalers and added the following: “To those 
wholesalers who are obligated by contract to purchase not less than 
fifteen million ce.’s per annum, the following schedule applies :” and 
then there is set forth a price for the serum of $1.15 per 100 ce. 

(b) On October 9, 1947, to be effective October 13, 1947, the Anchor 
Serum Company filed its price posting which set. forth under the 
designation “wholesalers” a serum price of $1.19 per 100 ce. and then 
set forth the following: “To those wholesalers who are obligated by 
contract to purchase not less than fifteen million ce.’s of serum and not 
less than one million ce of virus per annum, the following schedule 
applies :” and there follows a price on serum of $1.13 per 100 ce. for 
such wholesalers. 


2 


907116—50 
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(c) On January 10, 1948, to be effective January 13, 1948, Anchor 
Serum Company filed its price posting which set forth first of all a 
price of $1.17 to wholesalers for serum and that is followed by this 
statement: “To those wholesalers who are obligated by contract to 
purchase not less than seven million cc. of serum and not less than 
five hundred thousand cc. of virus per annum, the following schedule 
applies:” and there follows a price of $1.14 per 100 cc. for serum. 
This was further followed by this statement: “To those wholesalers 
who are obligated by contract to purchase not less than fifteen million 
cc. of serum and not less than one million cc. of virus per annum, the 
following schedule applies:” and then there follows a price of $1.10 
per 100 cc. for serum. 

(d) On April 10, 1948, to be effective April 13, 1948, Anchor Serum 
Company filed its price posting which set forth a price of $1.30 per 
100 cc. for serum to wholesalers. This was followed by this state- 
ment :“To those wholesalers who are obligated by contract to purchase 
not less than seven million cc’s of serum and not less than five hundred 
thousand cec’s of virus per annum, the following schedule applies :” 
and there follows a price of $1.19 per 100 cc. for serum. 

(e) On April 26, 1948, to be effective April 29, 1948, Anchor Serum 
Company filed its price posting which set forth a price of $1.19 for 
100 cc. of serum to wholesalers and that is followed by this statement: 
“To those wholesalers who are obligated by contract to purchase not 
less than seven million cc. serum and not less than five hundred 
thousand cc. virus per annum, the following schedule applies:” and 
there follows a price of $1.15 per 100 cc. for serum. 

(f) On May 24, 1948, to be effective May 27, 1948, Anchor Serum 
Company filed its price posting setting forth a single price to whole- 
salers for serum in the amount of $1.15 per 100 ce. 

(g) Armour & Company, Armour Veterinary Laboratories, 
Kansas City, Kansas, filed on February 2, 1948, to be effective Febru- 
ary 5, 1948, a serum price for wholesalers of $1.17 for 100 ec. and that 
is followed by this statement: “For wholesalers who are obligated by 
contract to purchase a minimum of fifteen million cc. of serum and one 
million cc. of virus per annum :” and then there follows a price of $1.09 
per 100 ce. for serum. 

(h) Anchor Serum Company and Armour & Company were not 
notified officially by the Control Agency or the United States Depart- 
ment of Agriculture that the price lists referred to above were not in 
compliance with the order provisions. 

14. On November 13, 1947, the Control Agency published a notice 
in the Federal Register (12 F. R. 7402) to the effect that it was pro- 
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posing to adopt rules and regulations. The disputed section 131.203 
(e) was set out as a proposal in the notice. The notice stated: 

«“* * * notice is hereby given of a public meeting to be held at the Stevens 
Hotel, Chicago, Illinois, beginning at 9:30 a. m., c. s. t., December 1, 1947. This 
meeting is for the purpose of considering the administrative rules and regulations 
set forth herein, and modification or amendment thereto, as proposed by the 
Control Agency in accordance with the authority vested in it by the Marketing 
Agreement, as amended, and the Marketing Order, as amended (9 CFR 181.1 


et seq.; 12 F. RB. 5885), * * & 

15. Following such notice a public meeting was held in Chicago, 
December 1 and 2, 1947, at which all interested persons were given an 
opportunity to present their data, views and arguments, as well as 
additional proposals or rules and regulations, in connection with the 
issuance of such rules and regulations by the Control Agency. While 
the testimony taken at such hearing was not under oath, a complete 
record was, nevertheless, taken and subsequently filed with the Hear- 
ing Clerk, Office of the Solicitor, United States Department of Agri- 
culture. This record was incorporated by reference in the record of 
this proceeding (tr. p. 116). 

16. Subsequent to the meeting on the rules and regulations the 
Control Agency appointed a special committee to consider the data, 
views and arguments submitted at the public meeting. This special 
committee was, in fact, the Executive Committee of the Control 
Agency. At a regular meeting of the Control Agency on February 
10, 1948, the agency by resolution accepted the report of the special 
committee on rules, and after consideration thereof adopted its find- 
ings as the findings and conclusions of the agency. At the same meet- 
ing the Control Agency by separate resolution adopted rules and 
regulations to become effective thirty days after their publication in 
the Federal Register. 

17. On April 21, 1948, the Acting Secretary of Agriculture, N. E. 
Dodd, approved the rules and regulations adopted by the Control 
Agency at its meeting on February 10, 1948, of which the disputed 
section 131.203 (e) is one. On April 27, 1948, the approval of the 
Acting Secretary, together with the entire rules and regulations, were 
published in the Federal Register (13 F. R. 2253). 

18. Upon the effectiveness of the rules and regulations, price lists 
offering quantity discounts within a class were not posted or filed by 
Anchor Serum Company or Armour. 


CONCLUSIONS 


This is a review proceeding under the act. It is not a proceeding 
in which to determine what kind of program will best effectuate the 
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act. We cannot deal with questions such as whether as a matter of 
economic or statutory policy the petitioning coperatives should be 
entitled to lower prices than other purchasers or whether quantity 
purchasers should be entitled to quantity discounts because of a sav- 
ings in costs to the producer of the serum and virus. All matters 
of this nature are for consideration in issuing or amending an order 
under the promulgation provisions of the act. In this proceeding we 
can only examine the /egality of the administrative action taken under 
the statute and the marketing agreement and order. 

With this preliminary observation made, we should clarify another 
point. The petitioners seem to object generally to the issuance of 
rules and regulations by the Control Agency. There is no doubt that 
the Control Agency has the power to issue rules and regulations. 
The act (7 U. S. C. 853 (a); 7 U. S. C. 608¢ (7) (C) (ii)) and the 
order (§ 131.3) so authorize. We can find no legal fault in the issu- 
ance of interpretations or policy statements by way of incorporation 
in rules and regulations. To the contrary, there has been a growing 
school of thought for a number of years that administrative agencies 
should formally publish their adopted statutory interpretations for 
the guidance of the persons subject to the statute.? Section 3 of the 
Administrative Procedure Act requires the publication of “ * * * 


statements of general policy or interpretations formulated and adopted 


* * * 99 


by the agency for the guidance of the public 

Our problem, then, is only whether the protested section of the rules 
and regulations could legally be formulated and adopted by the Con- 
trol Agency and the Secretary of Agriculture. It is elementary, of 
course, that a regulation issued under a statute cannot be wltra vires, 
that is, beyond the scope of the power conferred by the statute or in 
conflict with the statutory provisions. Rules and regulations issued 
under an order, or to administer an order, promulgated under the act 
would seem likewise to be governed by the authority conferred by 
the order. The dispute here is narrowed precisely to the question as 
to whether the section of the rules and regulations objected to is a 
legitimate, clarifying interpretation of section 131.9 of the order or 
is, as contended by the petitioners, a substantive amendment to the 
order, an invalid interpretation which can only be made effective by 
amendment of the order in the manner prescribed by the act for 
amendments. TZ'he petitioners do not assail the validity of any pro- 
visions of the order itself. 


*See e. g., James Hart, The Hzercise of Rule-Making Power, Vol. V; Report of the 
President’s Committee on Administrative Management, 1937; Report of the Attorney 
General’s Committee on Administrative Procedure in Government Agencies (1941), pp. 


28, 29. 
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Obviously, quantity discounts to buyers within the same class means 
a lower unit price to the quantity buyers within the class. Section 
131.203 (e) requires that prices, terms of sales and discounts be 
uniform to buyers in the same classification, The usual meaning of 
the words used indicates that the unit prices to buyers in the same 
classification should be the same.* The promulgation history of the 
order described in Finding of Fact 4 discloses that such was the 
intent of the order. The amendments effective August 1947 removed 
the “volume contract purchaser” classification and expanded the ap- 
plication of the “wholesaler” definition section of the order for the 
purpose of putting volume-contract purchasers and regular whole- 
salers in the same trade group and on the same price basis. Certainly 
as far as differentiations in price among the wholesaler class are con- 
cerned, the amendments of August 1947 would be futile if handlers 
could accomplish the same results as before the amendments by giving 
lower prices to purchasers of a large volume on a contract basis than 
to other wholesalers in the same class. Not only with respect to the 
wholesaler class but as to all classes established, “sliding scales” of 
prices within classes based upon quantity purchases would defeat the 
very purpose of establishing classes, which was perhaps the main 
feature and objective of the marketing agreement and order. The 
intent was that handlers were to be classified in accordance with their 
distributive functions and, according to the evidence adduced at the 
hearing, adequate supplies of serum could not be made available to 
all farmers at all times unless handlers who perform the same dis- 
tributive functions are in the same class and are treated alike. Quan- 
tity discounts within a class would tend to obliterate the distinction 
between the trade groups or classes provided for by the order. It 
seems to me, therefore, that the Control Agency was not acting beyond 
its powers in issuing the disputed regulation. The preferable and 
the correct interpretation of the order language is that contained in 
section 131.203 (e). 

The petitioners argue that “uniformity” permits different price 
treatment where there is justification for such treatment. They say 
that quantity purchases mean lower costs to the producers and that 


3 Webster’s New International Dictionary, 1917 Edition: Uniform, adjective. 1 
Having always the same form, manner, or degree, not varying or variable, unchanging. 2, 
Conforming to one rule or mode. 5. Math. Having but one value. Synonyms. Unvary- 
ing, invariable. Antonyms. Variable, varied, uneven.” 

65. Corpus Juris 1235-1238: “Unirorm. (Sec. 1) A. As adjective. Affecting persons 
and property alike; agreeing with each other; applicable to all places, or to all divisions 
of a country: applying alike to all within a class; conforming to one rule or mode, or 
unvarying standard; equable; equal; having the same effect, form or manner; not 
different at different times or places; not variable; operating with the same force and 
effect ; resembling itself at all times; substantially one and the same; the same throughout 
the state; unvariable.” [Italics supplied.] 
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the definition of ’wholesaler” recognizes two different kinds of whole- 
salers. The weakness in this line of argument is that the classes * of 
buyers are defined by the order itself although some authority is given 
to the Control Agency to add others. Handlers are not at liberty to 
make their own classes for price-differentiating purposes. The peti- 
tioners’ citations of public utility decisions upholding lower unit 
charges for quantity users are not in point. Utilities may make 
reasonable classifications and quantity of consumption has been held 
to be a reasonable basis for classification. But here the order does 
not merely call for uniformity among the buying public as a whole but 
requires uniformity among buyers of the same class. And so-called 
volume contract purchasers were put in the wholesaler class so that 
prices to a// in the revised wholesaler class would be on a uniform basis. 
When the classes are prescribed and when uniformity within a buying 
class is to be observed, we do not believe that there is much question 
that within a class the prices are to be the same for all in the class. 

The petitioners also urge that (1) before the amendments of the 
order effective in August 1947, there were a number of price listings 
filed with the Control Agency and the Secretary granting quantity 
discounts; (2) after the August 1947 amendments two handlers filed 
quantity discounts; (3) the handlers involved in the price listings 
described in (1) and (2) were never notified officially that quantity 
discounts were in violation of the order; (4) the Solicitor, United 
States Department of Agriculture, notified the Executive Secretary 
of the Control Agency that a price list offering syringes to purchasers 
of a stated quantity of serum was permissible if the value of the 
syringes was set out in the price listing; (5) section 131.17 of the order 
prohibiting secret rebates and discounts indicates an intent that pub- 
lished quantity discounts are to be permitted under the order, and (6) 
the plural use of “discounts” in section 131.9 of the order also so 
indicates. 

It is true as contended by the petitioners that at times past price 
lists have been filed by handlers offering premiums in way of syringes, 
payment of telegraph and telephone charges, etc., to purchasers of a 
stated quantity of serum. The petitioners do not advance estoppel, 
res judicata, or similar doctrines but claim that there has been a long- 
standing administrative construction authorizing quantity discounts 
within classes and that this administrative construction should be 
given controlling weight as to the correct meaning of the pertinent 
order provisions. While it may be argued that the offering of these 
relatively small premiums to consumers is the same in principle as 
price differences within the wholesaler class in favor of large-scale 


*The words “class” and “classification” have been used interchangeably herein. 
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purchasers on a contract basis, we do not think that the petitioners 
can successfully claim that an administrative construction was frozen 
into the order for all trade classes “across-the-board” that sliding 
scales of prices based upon quantities purchased were permitted within 
each class.>5 There was never any administrative construction under 
the order that there could be price differences within a class based 
upon quantity purchases. But assuming that there was such an ad- 
ministrative construction would not necessarily mean that the inter- 
pretation could not be changed, at least prospectively as was done here. 
The interpretation was not made arbitrarily or retroactively but only 
after a hearing during which all persons were given an opportunity 
to present their views. In several cases under the Agricultural 
Marketing Agreement Act, most of the provisions of which were 
adopted by the act involved here, the courts have approved interpreta- 
tions under an order which were at variance with former administra- 
tive interpretations. Queensboro Farm Products v. Wickard, 137 F. 
(2d) 969 (C. C. A. 2d, 1943); Wetmiller Dairy and Farm Products 
Co., Inc. v. Wickard, 149 F. (2d) 3380 (C. C. A. 2d, 1945) ; Grandview 
Dairy v. Jones, 157 F. (2d) 5 (C. C. A. 2d, 1946), cert. denied, 329 U.S. 
787 (1946) ; Dairymen’s League Cooperative Association, Inc. v. An- 
derson, 173 F. (2d) 57 (C. C. A. 2d, 1949), cert. denied, 338 U.S. 825 
(1949). 

As we have said above, our conclusion is that the correct interpreta- 
tion is that expressed in the contested section of the rules and regu- 
lations. The former practice of allowing premiums to consumers 
and the former opinions of some connected with the administration 
of the order cannot defeat the issuance and application of this inter- 
pretation. The petitioners’ invocation of section 131.17 prohibiting 
secret rebates as indicating an intention to allow rebates or discounts 
within a class if published in the price lists is without merit in the 
light of the promulgation history. The inclusion of this section was 
merely intended to cover a well accepted unfair trade practice. The 
court in United States v. Brawner and Wigglesworth (W. D. Mo., 
April 11, 1947) operates against the petitioners’ case instead of in 
favor of it as claimed by petitioners. The defendants were enjoined 

5 As to the premiums there was always an aura of doubt as shown by the request of the 
Control Agency described in Finding of Fact 12. Those who thought the premiums valid 
overlooked or minimized one of the questions involved. Stating the value of the premium 
such as a syringe in the price list may constitute compliance with the requirement that 


“prices” be posted, but there still remained the question as to whether the offering of the 
premium only to purchasers of a stated quantity complied with the order, 

®An N. I. R. A. Code preceded the order. When the N. I. R. A. was invalidated by the 
Supreme Court in the Schecter decision, the act was passed as a part of a law amending 
the Agricultural Adjustment Act (1933) (49 Stat. 781 et seq.). The Code set up classes 
of buyers and provided for the posting of prices and did not permit quantity discounts 
or lower prices to quantity buyers within a class (tr., rules and regulations hearing, 


December 1, 1947, pp. 119, 120). 
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from making sales at prices other than those posted “for each specific 
class of sales” and from “granting any secret rebates, commissions or 
discounts * * * unless the said rebates, commissions or discounts 
are set out in the schedule of prices posted with the Control Agency 
and are granted on a similar basis to all persons or firms of like 
classification.” (Italics supplied.) The plural use of the word “dis- 
counts” in section 131.9 does not have the significance attributed by the 
petitioners. This has never before been regarded as including 
quantity discounts within a class and plainly applies only to discounts 
for the prompt payment of bills. 

We have attempted to discuss all objections of the petitioners but 
any we may not have mentioned are not considered decisive of the 
issue. Much of petitioners’ case, such as justification for lower prices 
within a class to quantity purchasers because of savings in costs, are 
matters for amendment hearings or are appropriate only if the order 
provisions themselves are under attack because of lack of substantive 
due process. The petitioners, however, insist that they are complain- 
ing only of the interpretation and that they are not questioning the 
validity of the order provisions. In summary, we say again that the 
language of the order, its promulgation history and its entire structure 
call for the interpretation contested. The petitions should be 
dismissed. 

ORDER 


The relief requested by the petitioners is denied and the petitions 
are dismissed. 


(No. 2525) 


In re Harry Carpenter, D. B. A. CARPENTER ComMIssION CoMPANY. 
P&S Doc. No. 1903. Decided August 1, 1950. 


Suspension of Registration Suspended 


Respondent’s registration is suspended for 10 days because of violations of sec- 
tions 307, 312a, 401, and 402 of the act, but suspension is suspended because 
respondent had put additional capital into business and is maintaining a 
special account for benefit of shippers and because complainant indicated that 
drastic action is unnecessary.* 


Cease and Desist—Misuse of Shippers’ Proceeds—Books and Records 


Respondent is ordered to cease and desist from misuse of shippers’ proceeds 
and is directed as to manner and form in which to keep books and records 
as fully and correctly disclose all transactions involved in his business.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Harry Carpenter, of Sioux City, Iowa, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), hereinafter referred to 
as the act. 

On June 8, 1950, respondent was served with a copy of an Order 
of Inquiry and Notice of Hearing charging him with violations of 
the act. On June 29, respondent filed an answer admitting all of the 
material allegations of the Order of Inquiry and Notice of Hearing but 
reserving the right to an oral hearing. Subsequently, on July 13, 1950, 
the respondent filed an amendment to his answer in which he waived 
oral hearing. On July 19, 1950, counsel for the Livestock Branch 
filed a recommendation with respect to the Order to be issued. 


FINDINGS OF FACT 


1. At all times mentioned herein the Sioux City Stock Yards, here- 
inafter referred to as the stockyard, was a posted stockyard subject 
to the provisions of the act. 

2. The respondent is an individual who at all times mentioned herein 
was registered with the Secretary of Agriculture as, and engaged in 
the business of, a market agency to buy and sell all species of live- 
stock except horses and mules at the stockyard. 

3. The respondent filed an annual report for the calendar year 1947 
stating that he had a credit balance in his general bank account in the 
amount of $703.44, whereas the account was overdrawn in the amount 
of $5,430.03. 

4. The respondent filed an annual report for the calendar year 
1948 stating that he had a credit balance in his general bank account 
in the amount of $4,066.11, whereas the account was overdrawn in the 
amount of $5,933.89. 

5. The respondent kept books which showed that he had a credit 
balance in his general bank account in the amount of $4,066.11 as of 
December 31, 1948, whereas the account was overdrawn in the amount 
of $5,933.89 as of that date. 

6. The respondent made or caused to be made an entry in his books 
showing a bank deposit of $10,000.00 during the calendar year 1948 
which deposit had not been made before the close of business on Decem- 
ber 31, 1948. 

7. During the period beginning March 31, 1947, and ending Novem- 
ber 10, 1949, the respondent used proceeds received from the sale of 
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livestock on a commission basis for purposes other than the payment 
of lawful charges and payment of net proceeds to shippers. 


CONCLUSIONS 


In view of the facts found herein, it is clear that the respondent has 
violated sections 307, 312 (a), 401 and 402 of the act. Such violations 
are serious in most instances warranting suspension of respondent’s 
registration. However, respondent has put additional capital into his 
business and is maintaining a special account for the benefit of ship- 
pers. In addition, the Livestock Branch, the administrative agency 
responsible for the administration of the act, has indicated that drastic 
action is not required in this proceeding. ‘The recommendation of the 
Livestock Branch will be followed with respect to this Order. 


ORDER 


1. Respondent shall cease and desist from using proceeds received 
from the sale of livestock on a commission basis for purposes other 
than the payment of net proceeds to shippers. 

2. Respondent’s registration is suspended for a period of ten days. 

3. Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his busi- 
ness, including correct entries with respect to deposits in and with- 
drawals from the general bank account. 

4. Except as to service and as to the suspension of respondent’s 
registration, this Order shall become effective on the sixth day fol- 
lowing its date of execution. ‘The suspension of respondent’s regis- 
tration shall not become effective unless respondent shall be found to 
have violated the act within the two years following the effective date 
of this Order. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2526) 


In re Tue Licensers OrerRATING AS CoMMISSION MERCHANTS IN THE 
Designatep Area oF New York Crry, New York. P&S Doc. 
No. 1146. Decided August 2, 1950. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed the order of July 12, 1949, is continued in 
effect to and including November 15, 1950. 

Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Milton EB. Sahn, of New York City, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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9 A. D. LICENSEES OPERATING AS COMM. MERCHANTS, ETC.,N. Y. 957 
CONSENT ORDER 


The respondents are now operating under an order dated July 6, 
1950, continuing in effect the order of July 12, 1949 (8 A. D. 787). 
The order of July 12, 1949, authorized assessment of the following 
charges during the period beginning July 18, 1949, and ending July 
17, 1950: 

On consignments of 1 to 5 baskets, inclusive, 24% cents per pound. 
On consignments of more than 5 baskets, 244 cents per pound. 
On consignments of turkeys, geese and capons, 314 cents per pound. 

On July 25, 1950, a telegram addressed to the Hearing Clerk, was 
filed as a petition by respondents. This telegram requests that the 
operation of the order of July 12, 1949, be further extended to and 
including November 15, 1950. 

The first order authorizing the rates set out above, i. e., the order 
dated July 12, 1949, was issued upon petition filed by the respondents 
and answer filed by the Livestock Branch. Notice of respondents’ 
petition and its contents was published in the Federal Register on 
June 24, 1949 (14 FR 3452), and all interested parties were afforded 
an opportunity to be heard in the matter. No objection to the action 
petitioned for was filed. This order merely continues in effect the 
provisions of the order of July 12, 1949, and will not produce addi- 
tional revenue for the respondents or increase charges to be paid by 
the public. In view of the foregoing it is found that notice and public 
procedure upon the petition are unnecessary. 

On July 26, 1950, the Livestock Branch filed an answer recommend- 
ing that the petition be granted. 

Inasmuch as the parties are agreed the order of July 12, 1949, is 
continued in effect to and including November 15, 1950. 

The respondents who must prepare for and be ready to comply with 
this rule on its effective date wish to have it become effective as soon 
as possible. The Packers and Stockyards Act provides that no order 
of this nature shall become effective in less than five days after the 
date thereof. Any undue delay in making this order effective may 
adversely affect marketing conditions. Accordingly, good cause is 
found for making it effective in less than thirty days. 

This order shall become effective on the sixth day following its 
date of signature. 

Copies of this order shall be served upon the parties by registered 
mail or in person. 
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(No. 2527) 


In re Arntuur H. Scuroeper. P&S Doc. 1850. Decided August 
21, 1950. 


Suspension of Registration—Cease and Desist—Unfair and Deceptive Practices 
and Devices—False Entries in Records 


Where the Order of Inquiry charged respondent with wilful violations of various 
provisions of the act and the respondent in a stipulation admitted the charges 
set forth in the Order of Inquiry and consented to the issuance of an order 
requiring him to cease and desist from continuing the practices complained 
of and suspending his registration for 15 days, which was recommended by 
the Livestock Branch, the respondent is ordered to cease and desist from 
engaging in the unfair and deceptive practices and devices set out in the 
Order of Inquiry and causing false entries to be made in the records of the 
operator of the stockyard, and his registration is suspended for a period of 
15 days.* 


Mr. Jerome 8S. Ducrest for complainant. Mr. Robert Mass, of St. Louis, Missouri, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U. S. C. 181 et seg.), instituted by an Order of Inquiry 
and Notice of Hearing filed on October 24, 1949. The respondent is 
charged with having engaged in unfair, unjustly discriminatory, and 
deceptive practices and devices in violation of the act and the regula- 
tions issued thereunder (9 CFR 201.1 e¢ seq.). 

On November 14, 1949, the respondent filed an answer denying the 
charges and requesting that an oral hearing be held. An oral hearing 
was not held because, on August 9, 1950, the respondent filed a stipula- 
tion admitting the charges set forth in the order of inquiry and con- 
senting to the issuance without a hearing of an order requiring him to 
cease and desist from continuing the practices complained of and 
suspending his registration for a period of 15 days. The Livestock 
Branch, through its attorney, filed a recommendation on August 9, 
1950, suggesting that an order be issued in accordance with the terms 
suggested by the respondent. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. The Mississippi Valley Stockyards, St. Louis, Missouri, herein- 
after referred to as the stockyard, was at all time mentioned herein a 
posted stockyard under the provisions of the act. 

2. The respondent is registered with the Secretary of Agriculture 
as a market agency engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and as a dealer buying 
and selling livestock for his own account and at the times hereinafter 
referred to was so registered. 

3. At various times during the year 1940 the respondent planted 
certain livestock, which he had bought on his own account, with the 
Mississippi Valley Livestock Commission Company and the Producers 
Livestock Commission Association, both of St. Louis, Missouri, and 
both registered market agencies at the stockyard, for sale on a com- 
mission basis; purported to purchase such livestock from each market 
agency for the Sieloff Packing Company, St. Louis, Missouri, by whom 
he was employed as a livestock buyer; and failed to disclose to such 
packer that he was the owner of the livestock. 

4. At various times during the year 1948 the respondent caused the 
stockyard to issue scale tickets, in connection with the sale of livestock 
to the Sieloff Packing Company, which showed fictitious names as 


the shippers of the livestock when, in fact, the livestock had been 
bought by the respondent for his own account and then planted by him 
for sale with the Mississippi Valley Livestock Commission Company 
and the Producers Livestock Commission Association. 


CONCLUSIONS 


By reason of the facts found above, the respondent has violated 
sections 307, 312 (a) and 402 of the act. 


ORDER 


The respondent shall cease and desist from : 

1. Engaging in the unfair and deceptive practices and devices 
described above; and 

2. Causing false entries to be made in the records of the operator of 
the stockyard. 

The respondent’s registration under the act is suspended for a 
period of 15 days from the effective date hereof. 

A copy of this order shall be served upon the respondent and it shall 
become effective five days after service. 
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(No. 2528) 


In re Cunt Suirtey, dD. B. A. Sutr“teEY Livestock Commission Com- 
pANy. P&S Doc. No. 1870. Decided August 22, 1950. 


Suspension of Registration Held in Abeyance—Cease and Desist—Unfair, 
Unjustly Discriminatory and Deceptive Practices and Devices 


Where the Order of Inquiry charged respondent with wilful violations of various 
provisions of the act and the respondent in a stipulation admitted the charges 
set forth in the Order of Inquiry and consented to the issuance of an appro- 
priate order not to exceed a Cease and Desist Order with a 30-day suspen- 
sion to be held in abeyance for a period of two years, which was recom- 
mended by the Livestock Branch, the respondent is ordered to cease and 
desist from engaging in and using unfair, unjustly discriminatory, and decep- 
tive practices and devices contrary to the provisions of the Packers and 
Stockyards Act, 1921, and the regulations issued thereunder, and his regis- 
tration is suspended for a period of 30 days, such suspension to be held in 
abeyance and not to become effective unless respondent, within two years 
from date of order is again found, after opportunity for hearing, to have 
violated the act or the regulations thereunder.* 


Mr. Jerome 8S. Ducrest for complainant. Mr. Clint Shirley, of Fort Worth, 
Texas, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 181 et seg.), instituted by an Order of Inquiry 
and Notice of Hearing filed on February 23, 1950. The respondent is 
charged with having engaged in unfair, unjustly discriminatory, and 
deceptive practices and devices in violation of the act and the regula- 
tions issued thereunder (9 CFR 201.1 e¢ seq.). 

On April 6, 1950, the respondent filed an answer in which he ex- 
plained the transactions complained of and denied that he had wil- 
fully violated the act or the regulations. On July 6, 1950, the respond- 
ent filed a stipulation admitting the charges set forth in the order of 
inquiry and consenting to the issuance, without a hearing, of an appro- 
priate order not to exceed a cease and desist order with a 30-day 
suspension to be held in abeyance for a period of two years. The 
Livestock Branch, Production and Marketing Administration, United 
States Department of Agriculture, recommended on July 6, 1950, that 
an order be issued in accordance with the terms suggested by the 
respondent. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions,—Ed. 
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FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, hereinafter 
referred to as the stockyard, was at all times mentioned herein a posted 
stockyard under the provisions of the act. 

2. The respondent is registered with the Secretary of Agriculture as 
a market agency engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard, and at the times of the 
transactions hereinafter referred to was so registered. 

3. At various times during the years 1946, 1947 and 1948, the re- 
spondent purchased at the stockyard for his own account livestock 
consigned to him for sale on a commission basis by various consignors 
and, in accounting to the consignors of the livestock, knowingly failed 
to show on the accounts of sale the name of respondent as the pur- 
chaser, but instead showed false, fictitious or otherwise incorrect names 
as the purchasers of the livestock. 

4, At various times during the year 1948, the respondent engaged 
in the business of buying and selling livestock as a dealer, without 
being registered with the Secretary as a dealer and furnishing bond, 
by purchasing livestock consigned to him for sale on a commission 
basis and later reselling such livestock in competition with other 
livestock consigned to him for sale on a commission basis. In account- 
ing to the consignors of the livestock, he knowingly rendered accounts 
of sale showing false, fictitious or otherwise incorrect names as the 
purchasers of the livestock. 

5. At various times during the years 1946, 1947 and 1948, the re- 
spondent sold livestock consigned to him for sale on a commission 
basis to certain of his employees and in accounting to the consignors 
of the livestock, respondent knowingly rendered accounts of sale which 
showed false, fictitious or otherwise incorrect names as the purchasers 
of the livestock. 

6. At various times during the years 1946 and 1947, the respondent 
permitted his employees to deal in consigned livestock at the stockyard 
by selling to said employees on a commission basis and later reselling 
the livestock for the employees in competition with other livestock 
consigned to him for sale on a commission basis. In accounting to 
the consignors, he knowingly rendered accounts of sale showing false, 
fictitious or otherwise incorrect names as the purchasers of the 
livestock. 

7. At various times during the year 1948, the respondent sold, at 
the stockyard, livestock consigned to him for sale on a commission 
basis to a partnership composed of respondent and an employee of 
respondent and, in accounting to the consignors, rendered accounts of 
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sale which failed to show the full, true and correct names of the 
purchasers of the livestock. 

8. At various times during the year 1948, the respondent sold live- 
stock consigned to him for sale on a commission basis to another regis- 
tered dealer and permitted such dealer to plant the livestock with the 
respondent for resale. The respondent resold such planted livestock 
in competition with other livestock consigned to him for sale on a 
commission basis. 

9. During the years 1947, 1948 and 1949, the respondent used funds 
received as proceeds from the sale of livestock consigned to him for 
sale on a commission basis for purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to the 
shippers, thereby endangering the faithful and prompt accounting 
therefor and payment of the portion thereof due to the owners or 
consignors of livestock in that respondent had shortages in his ship- 
pers’ proceeds fund during the years mentioned. 


CONCLUSIONS 


By reason of the facts set out above, all of which have been stipulated § 
to by the respondents, it is concluded that the respondent has engaged 
in and used unfair, unjustly discriminatory, and deceptive practices 
and devices contrary to the provisions of the act and the regulations 
issued thereunder. It is further concluded that the respondent has 
failed to keep such accounts, records and memoranda as will fully 
and correctly disclose all transactions involved in his business. 

Inasmuch as the complainant has joined with the respondent in 
recommending that an order be issued which would require the re 
spondent to cease and desist from the acts complained of and which 
would require a 30-day suspension of the respondent’s registration, f 
such suspension to be held in abeyance for a period of two years, such 


an order will be issued. 
ORDER 


The respondent shall cease and desist from engaging in and using 
unfair, unjustly discriminatory, and deceptive practices and devices 
contrary to the provisions of the Packers and Stockyards Act, 1921, 
and the regulations issued thereunder. 

The respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in his 
business. 

Respondent’s registration is suspended for a period of 30 days, but J 
{his suspension is held in abeyance and will not become effective unless 
within two years from this date it is found, after hearing, that the 
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respondent has again violated the act or the regulations issued 
thereunder. 

This order shall become effective immediately. Copies hereof shall 
be served upon the parties by registered mail or in person. 


(No. 2529) 


J. W. Korumann & Sons v. Harry E. Burkman. P&S No. 1894. 
Decided August 25, 1950. 


Reparation—Failure to Accept 


Where respondent refused to accept certain lambs delivered to complainant for 
sale on a commission basis for respondent’s account, and complainant fur- 
nished the facilities for receipt and sale of the animals in accordance with 
the contract with the result that there was a deficit in the respondent’s 
account with complainant, it is held, that since complainant complied with 
the terms of the contract, he is entitled to an award of reparation in the 
amount of losses and expenses sustained by him, with interest.* 


Mr. Driskel W. Kothmann, of San Antonio, Texas, for complainant. Mr. William 
A, Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S. C. 181 e¢ seqg.), hereinafter re- 
ferred to as the act. 

On August 22, 1949, Driskel Kothmann filed a formal complaint 
for J. W. Kothmann & Sons, Union Stockyards, San Antonio, Texas, 
hereinafter referred to as the complainant, against Harry E. Burk- 
man of Springfield, Missouri, hereinafter referred to as the respond- 
ent, claiming reparation in the amount of $1,368.48. Complainant is 
a registered market agency at Union Stockyards, San Antonio, Texas, 
which is a posted stockyard under the provisions of the Act. Respond- 
ent is a registered order buyer. 

The complaint states that respondent refused to accept certain 
lambs which he had purchased from one Bob Rogers of Uvalde, Texas, 
who delivered them to complainant for sale on a commission basis 
for respondent’s account pursuant to an agreement between complain- 
ant, Bob Rogers and respondent; that complainant paid Bob Rogers 
the purchase price of the lambs; that complainant sold the lambs at 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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a loss of $1,303.48 ; that telephone and telegraph charges made neces- 
sary by respondent’s refusal to accept the lambs amounted to $65.00. 
These two items; i. e., alleged loss in the amount of $1,303.48 and 
expenses in the amount of $65.00, make up the total of the amount 
claimed. 

On October 27, 1949, respondent filed a formal complaint or counter- 
claim in the amount of $1,036.33 made up of the following items: 

$950.00 down payment for lambs paid to Bob Rogers 


82.49 telephone and telegraph expense concerning lambs 
53. 84 expenses of trip to Uvalde, Texas 


1. 086.33 total 


On December 12, 1949, by letter addressed to the Livestock Branch, 
‘Harry Burkman filed an answer to the complaint filed for J. W. 
Kothmann & Sons. The answer denied liability and requested an 
oralhearing “* * * ifthiscaseshouldnotbedropped * * *.” 

A hearing was held in the matter at Oklahoma City on May 5, 1950. 
The place of hearing was fixed by the Presiding Officer after corre- 
spondence with the parties. Respondent suggested Oklahoma City 
and complainant was agreeable to that suggestion. Driskel W. Koth- 
mann represented complainant at the hearing and introduced evidence 


consisting of the testimony of Keith Sutherland, R. A. Rogers, T. T. 
Reynolds and Horace Mann. Driskel Kothmann also testified under 
oath. No one appeared on the behalf of Harry Burkman. 

An investigative report by John F. Clendenin, District Supervisor, 
Packers and Stockyards Division, Livestock Branch, Production and 
Marketing Administration, is a part of the record. 


FINDINGS OF FACT 


1. Complainant, a partnership composed of Driskel W. Kothmann 
and Russell Kothmann, is a registered market agency engaged in busi- 
ness at the Union Stockyards, San Antonio, Texas, which is a posted 
stockyard. 

2. The respondent is a registered order buyer on the M. F. A. Stock- 
yards, Springfield, Missouri. 

3. On or about March 23, 1949, respondent, a representative of com- 
plainant, and R. A. Rogers entered into a verbal agreement. Under 
the terms of the agreement respondent bought and R. A. Rogers sold 
approximately 950 lambs; R. A. Rogers was to ship the lambs to com- 
plainant for the account of respondent at a price of $21.00 per c. w. t. 
based on Uvalde, Texas, weights less three percent shrink, delivery 
to be made between June 15 and July 1, 1949; and complainant drew 
a draft on respondent for the sum of $950.00 which amount was paid 
to the seller as a down payment on this purchase. 
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4, On or about June 8, 1949, a number of the lambs were delivered 
to and sold by complainant for the account of the respondent pursuant 
to respondent’s instruction. 

5. On July 2, 1949, while at R. A. Rogers’ ranch, respondent directed 
that the remainder of the lambs be kept there temporarily. 

6. Subsequently, at respondent’s request, R. A. Rogers shipped the 
lambs to complainant and was paid at the rate of $21.00 c.w.t. 

7. Respondent, when advised of the delivery of the lambs, refused 
to accept them. 

8. Complainant, after proper notice and advice to the respondent, 
sold the lambs on the market at $17.00 per c.w.t. 

9. Complainant sustained a monetary loss of $1,368.48 in connec- 
tion with the transaction. 

10. The complaint was filed within 90 days after the cause of action 
accrued. 

CONCLUSIONS 


R. A. Rogers, complainant and respondent, were parties to a bind- 
ing contract under the terms of which complainant was to furnish 
the facilities for receipt and sale of lambs purchased by respondent 
from R. A. Rogers. Respondent refused to accept certain of the 
lambs delivered to complainant in accordance with the contract with 
the result that there is a deficit in the respondent’s account with com- 
plainant in the amount of $1,368.48. 

Complainant complied with the obligations of the contract and is 
entitled to be reimbursed for losses and expenses on account of 
respondent’s failure to comply with the terms of the contract. 

There is no evidence to support respondent’s counterclaim and ac- 
cordingly that counterclaim should be dismissed. 


ORDER 


Respondent shall pay to complainant, within 30 days from the date 
hereof, $1,368.48, as reparation with interest thereon at the rate of 
5 percent per annum from July 17, 1949, until paid. 

Respondent’s counterclaim is dismissed. 

A copy hereof shall be served upon each of the parties by registered 
mail or in person. 











966 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 9A.D. 
(No. 2530) 


Witiram Suaprtro v. Ben Aaron, Inc. PACA Doc. No. 5384. De- 
cided August 1, 1950. 


Failure to Reimburse for Deficit in Consignment Transaction—Default 


Where a carload of lettuce consigned to complainant to be sold for respondent’s 
account was sold for less than freight and other expenses and respondent 
failed to reimburse complainant and file an answer, it is held, that respond- 
ent’s failure to file an answer constitutes an admission of the facts alleged 
in the complaint, and its failure to pay complainant a commission and reim- 
burse him for proper charges including a deficit incurred in handling the 
lettuce is in violation of section 2 of the act for which reparation should be 
awarded complainant in the amount of the commission earned, plus the 
deficit incurred in handling the shipment.* 


Mr. William Shapiro, of New York, New York, complainant pro se. Mr. John T. 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.) , instituted 
for the recovery of a deficit incurred by complainant in selling a car- 
load of lettuce for the account of respondent. A copy of the com- 
plaint, together with a copy of the report of investigation made by 
the Department, was served on respondent on June 16, 1950. A copy 
of the report of investigation was served on complainant on June 13, 
1950. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute a waiver of hearing and an admission 
of the facts as alleged in the complaint. Respondent, however, has 
failed to file an answer and this proceeding is disposed of on the basis 
of such default. 

FINDINGS OF FACT 


1. Complainant, William Shapiro, is an individual whose post 
office address is 364 Washington Street, New York 13, New York. 

2. Respondent, Ben Aaron, Inc., is a corporation whose address is 
Watsonville, California. At the time of the transaction involved in 
this proceeding, respondent was licensed under the act. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.— Ed. 
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3. On or about July 6, 1949, in the course of interstate commerce, 
respondent consigned to complainant to be sold for respondent’s 
account, a carload of Big Wig Brand California Iceberg Lettuce con- 
tained in car PFE 76525. This lettuce had previously been shipped 
from loading point in the State of California to Chicago, Illinois, 
from which point it was diverted by respondent’s agent, Al Kaiser and 
Bros., to complainant at New York, New York. 

4. Upon arrival of car PFE 76525 at New York, New York, com- 
plainant, acting as respondent’s agent, sold the lettuce for the highest 
prices obtainable, these sales resulting in total gross proceeds of $472. 
This sum deducted from the complainant’s necessary expenses, in- 
cluding a commission of 8 percent, leaves a deficit of $363.97 for which 
respondent was billed on July 21, 1949. 

5. Respondent has failed to pay complainant the deficit of $363.97, 
or any part thereof. 

6. The informal complaint was filed on February 7, 1950, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constitutes 
an admission of the facts alleged therein as provided in the rules of 
practice (7 CFR 47.8 (c)). 

The record shows that respondent consigned to complainant, to 
be sold for respondent’s account, a carload of lettuce which had been 
shipped from California to Chicago, Illinois, and forwarded from 
there by respondent’s agent to New York. Complainant sold the let- 
tuce to the best advantage, but expenses incurred exceeded gross pro- 
ceeds by $363.97. Complainant billed respondent for this deficit and 
made repeated demands for payment. No payment has been made. 
Reparation should be awarded complainant in the amount of $363.97, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $363.97, with interest thereon at the rate 
of 5 percent per annum from August 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Sresan & Byrnes, Inc. v. N. Scata Wuotesate Frouir & Propuce. 
PACA Doc. No. 5385. Decided August 1, 1950. 


Failure to Pay Purchase Price—Default 


Where complainant sold cucumbers to respondent who failed to pay tne purcnase 
price, and where respondent failed to file an answer, held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged in 
the complaint, and his failure to pay the full purchase price is a violation 
of the act for which complainant is entitled to an award of reparation.* 


Sieban & Byrnes, Inc., of New York, New York, complainant pro se. Mr. H. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seg.). In- 
formal complaint was received December 20, 1949. Formal complaint 
was filed May 15, 1950, alleging that, during July 1949, complainant 
sold to respondent two shipments of cucumbers and one shipment of 
cucumbers and beans for a total purchase price of $781.75 and that 
respondent paid complainant $145, but has not paid the balance due 
of $636.75. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served upon 
complainant June 14, 1950. Copies of the formal complaint and the 
report of investigation were served upon respondent June 15, 1950. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the Rules of Practice, 
failure to file an answer would constitute a waiver of hearing and an 
admission of the facts alleged in the complaint. Respondent has 
failed to file an answer and this proceeding is disposed of on the basis 


of such default. 
FINDINGS OF FACT 


1. Complainant Sieban & Byrnes, Inc. is a corporation whose ad- 
dress is 40 Harrison Street, New York City. 

2, Respondent is an individual, Nicola Scata, trading as N. Scata 
Wholesale Fruit & Produce, whose address is 1435 Silas Deane High- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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way, Wethersfield, Connecticut. At the time of the transactions in- 
volved herein respondent was licensed under the act. 

3. On or about July 12, 1949, complainant sold to respondent 58 
packages of cucumbers at $3 per package, or a total purchase price of 
$174. The cucumbers were accepted by respondent, through its truck- 
ing agent in New York, N. Y., and transported in interstate commerce 
from New York to respondent’s place of business at Hartford, 
Connecticut. 

4, On or about July 15, 1949, complainant sold to respondent 94 
packages of cucumbers at $3 per package, or a total purchase price of 
$282. The cucumbers were accepted by respondent, through its truck- 
ing agent in New York City, and transported in interstate commerce 
from New York to respondent’s place of business at Hartford, Con- 
necticut. 

5. On or about July 18, 1949, complainant sold to respondent 105 
packages of cucumbers at $2.50 per package, 13 packages of beans at 
$3.25 per package, and 7 packages of lima beans at $3 per package, 
or a total purchase price of $325.75. The commodities were accepted 
by respondent, through its trucking agent, in New York City and 
transported in interstate commerce to respondent’s place of business 
at Hartford, Connecticut. 

6. The aggregate purchase price for the three shipments of produce 
is $781.75. Respondent paid complainant $145, but has not paid the 
balance of $636.75 or any part thereof. 

7. Informal complaint was received December 20, 1949, which was 
within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint and a waiver of 
oral hearing, as provided for in the rules of practice (7 CFR 49.8 (c)). 

The record discloses that complainant sold to respondent 257 pack- 
ages of cucumbers and 20 packages of beans during July 1949 for a 
total purchase price of $781.75. The produce was accepted by re- 
spondent’s trucking agent and transported in interstate commerce 
from New York City to respondent’s place of business in Hartford, 
Connecticut. Respondent has paid complainant $145, leaving a bal- 
ance due of $636.75. It appears from the report of investigation that 
in January 1950 respondent admitted liability for that amount and 
promised to make payment, but respondent has not paid the $636.75, 
or any part thereof. 

Respondent’s failure to pay the full purchase price is in violation of 
section 2 of the act. Complainant should be awarded reparation in 
the amount of $636.75, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $636.75, with interest thereon at the rate 
of 5 percent per annum from August 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2532) 


Snivety Groves, Inc. v. Crry Propuce Company. PACA Doc. No. 
5387. Decided August 1, 1950. 


Failure to Pay Purchase Price—Default 


Where complainant sold a truckload of oranges to respondent who failed to 
pay the agreed purchase price, and respondent failed to file an answer, held, 
respondent's failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and its failure to pay 
the purchase price is a violation of the act for which complainant should be 


awarded reparation.* 

Messrs. Patterson, Cole d McDaniel, of Houston, Texas, for complainant. Mr. 
BP. D. Mulwille, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Infor- 
mal complaint was received February 24, 1950. Formal complaint 
was filed May 29, 1950, alleging that on or about February 13, 1950, 
complainant sold to respondent one truckload of oranges for $1,912.50, 
but that respondent did not pay the purchase price. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served upon 
complainant’s attorneys June 15, 1950. On the same date copies of 
the report of investigation and the formal complaint were served upon 
respondent. 

At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute a waiver of hearing and an admission 
of the facts alleged in the complaint. Respondent has failed to file an 
answer and this proceeding is disposed of on the basis of such default. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant, Snively Groves, Inc., is a corporation whose ad- 
dress is Winter Haven, Florida. 

2. Respondent is a partnership composed of Luke W. Henson and 
Frank Traina, trading as City Produce Company, whose address is 
601 Preston Street, Houston, Texas. At the time of the transaction 
involved herein respondent was licensed under the act. 

3. On or about February 13, 1950, complainant sold to respondent 
450 boxes of U. S. No. 1, color added, Valencia oranges, size heavy 
176’s to 216’s, at $4.25 per box f. o. b. Winter Haven, Florida, or a 
total purchase price of $1,912.50, 

4. On or about February 15, 1950, oranges conforming with the 
terms of the contract as to kind, quality, grade and size were shipped 
by truck from Winter Haven, Florida, to respondent’s place of busi- 
ness in Houston, Texas. 

5. Upon arrival of the oranges at Houston, Texas, they were ac- 
cepted by respondent. Respondent has not paid the purchase price 
of $1,912.50, or any part thereof. 

6. Informal complaint was received February 24, 1950, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Fajlure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The record in this proceeding discloses that complainant sold to 
respondent 450 boxes of U. S. No. 1, color added, Valencia oranges, 
sizes heavy 176’s to 216’s, at $4.25 per box, f. o. b. Winter Haven, 
Florida; that oranges conforming with the terms of the contract were 
shipped by complainant in interstate commerce to respondent at 
Houston, Texas; that respondent accepted delivery of the oranges 
upon arrival; and that respondent has not paid the agreed purchase 
price or any part thereof. 

Respondent’s failure to pay the purchase price is in violation of 
section 2 of the act. Complainant should be awarded reparation in 
the amount of $1,912.50, with interest, and the facts should be pub- 
lished. 

ORDER 

Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $1,912.50, with interest thereon at the 
rate of 5 percent per annum from March 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2533) 


Taytor’s Farm Propuctrs v. AMERICAN ORIENTAL WHOLESALE GROCERY 
Company. PACA Doc. No. 5248. Decided August 1, 1950. 


Failure to Accept Produce 


Where complainant sold to respondent a carload of U. S. No. 1 watermelons, 
averaging 32 pounds each, and delivered watermelons meeting contract re- 
quirements, but respondent refused to accept the melons, held, respondent’s 
failure to accept the melons is a violation of section 2 of the act for which 
reparation should be awarded complainant.* 


Mr. John A. Duncan, of Detroit, Michigan, for complainant. Mr. George Bashara, 


of Detroit, Michigan, for respondent. Mrs. Ilene M. Crigler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seqg.). Com- 
plainant seeks to recover damages alleged to have been sustained as a 
result of respondent’s rejection without reasonable cause of a carload 
of watermelons sold by complainant to respondent. A copy of the 
formal complaint and a copy of the report of investigation prepared 
by the Regulatory Division were served by registered mail upon re- 
spondent on November 30, 1949. A copy of the report of investigation 
was served by registered mail upon complainant on the same date. 
Respondent filed an answer denying there was a contract of sale 
between the parties, denying other material allegations of the com- 
plaint, and alleging, instead, that respondent had agreed only to 
inspect the melons in question upon arrival and, if they were satis- 
factory to respondent, then respondent would purchase them. 

Inasmuch as the amount involved is less than $500, the case is 
handled in accordance with the shortened method of procedure pro- 
vided by the rules of practice. Complainant submitted a sworn state- 
ment of facts, attached to which were sworn statements by Tony 
Lipuma, a member of the brokerage firm which conducted the sale, 
and a sworn statement by Betty Jane Motley, an employee of the same 
firm. Respondent filed statements of facts sworn to by Albert Beruty 
and Moses A. Coosaia, partners of respondent company. 





*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is an individual, General Jackson Taylor, Jr., trad- 
ing as Taylor’s Farm Products, whose post office address is Adel, 
Georgia. 

2. Respondent is a partnership composed of Moses A. Coosaia and 
Albert Beruty, doing business as the American Oriental Wholesale 
Grocery Company, whose post office address is 2481 Russell Street, 
Detroit 7, Michigan. On the date of the transaction involved herein, 
respondent was licensed under the act. 

3. On or about July 7, 1949, in the course of interstate commerce, 
and through negotiations conducted by Tony Lipuma, a member of 
the Commercial Buying Agency, a brokerage firm located at Detroit, 
Michigan, the parties entered into an agreement for the sale by com- 
plainant to respondent of one carload, designated ACL 18358, of U.S. 
No. 1, 32-pound average, Cannonball watermelons, at an agreed price 
of $475, f. o. b. Mauk, Georgia. 

4. As indicated by Federal-State Watermelon Inspection Memo- 
randum, evidencing an inspection completed on July 6, 1949, at Mauk, 
Georgia, the shipment of melons contained in car ACL 18358 averaged 
not less than 32 pounds each, and graded U. S. No. 1. On July 7, 
in accordance with contract requirements, the melons in car ACL 
18358 were diverted by the broker to respondent at Detroit, Michigan. 
The shipment arrived at destination on or about July 11, 1949, and was 
rejected by respondent. 

5. Upon rejection by respondent, the melons in car ACL 18358 were 
reinspected at Detroit, Michigan. As indicated by Federal inspection 
certificate dated July 12, 1949, the melons graded U. S. No. 1, with no 
decay. The melons were resold by the Commercial Buying Agency 
for the account of complainant to Tony Amodio of Detroit, Michigan, 
for net proceeds of $150. 

6. Complainant’s damages amount to the difference between the 
original contract price of $475 and the proceeds of resale of $150, or 
$325. Although requested to do so, respondent has failed and refused 
to reimburse complainant for the damage suffered, or any part 
thereof. 

7. The formal complaint was filed on November 14, 1949, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent alleges that it never heard of complainant prior to the 
informal investigation made of this case, and states that it was under 
the impression the broker was the owner of the melons in question. 
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However, whether the Commercial Buying Agency owned the melons 
or sold them as agent for someone else would seem to have no legal 
effect upon respondent’s liability under either parties’ version of the 
transaction. The only material questions to be determined herein are 
whether or not there was a contract between the parties and, if so, the 
terms of such contract. Complainant contends there was a sales agree- 
ment and that such agreement provided for the sale of melons grading 
U. S. No. 1 at shipping point and averaging 32 pounds each. Re- 
spondent contends that it did not enter into a sales contract with com- 
plainant, and that respondent agreed merely to inspect a designated 
shipment of melons upon arrival and, if they were satisfactory to 
respondent, that is, if they were extra fancy quality melons, then 
respondent would purchase the shipment. 

In support of its position, complainant submitted copies of an 
invoice made out by the broker under date of July 7, 1949, showing a 
sale of the melons in question for the account of complainant to re- 
spondent, together with a copy of a diversion order placed with the 
railroad on the same date reconsigning the shipment to respondent. 
In addition to his individual sworn statement supporting the alle- 
gation of the complaint, complainant submitted a statement of facts 
sworn to by Tony Lipuma, the member of the brokerage firm who 
actually negotiated the transaction in question for complainant with 
Beruty of respondent firm. Lipuma testified that on or about July 7, 
1949, he described the melons in question to Beruty, and that at the 
conclusion of the conversation Beruty agreed to purchase the shipment 
on the basis of the description furnished. Lipuma further testified 
that immediately after the conversation he instructed Mrs. Betty Jane 
Motley, an employee of the brokerage company, to draft an invoice 
and memorandum of sale containing the details of sale, and to mail 
copies of the document to respondent and to complainant; also, Mrs. 
Motley was instructed to file a diversion order with the railroad. 
Lipuma testified further that he received no complaint from Beruty 
as to the details of the sale until July 11, when the car arrived, at 
which time Beruty called and said he wanted a shipment of “extra 
fancy quality” watermelons. 

The statement of facts sworn to by Betty Jane Motley supports the 
statements of Lipuma as to the invoicing and diversion of the shipment 
to respondent. Mrs, Motley states further that she placed a copy of 
the invoice and memorandum of sale properly addressed to respondent 
in the United States mails with postage prepaid and that return of 
the envelope has not been made to the brokerage company. A copy 
of the invoice was likewise mailed to complainant. The statement of 
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facts sworn to by complainant includes the statement that complainant 
received a copy of the invoice. 

In his sworn statement of facts Albert Beruty denied that he had 
entered into any contract to purchase the shipment in question. 
Beruty stated that Lipuma had told him that the brokerage firm was 
expecting a shipment of extra fancy Cannonball watermelons averag- 
ing 32 pounds; whereupon, he, Beruty, agreed merely to inspect the 
shipment upon arrival and, if satisfactory to him, then to purchase 
the melons. Beruty denied that respondent company had ever re- 
ceived a bill, memorandum, or other paper from the broker. It is 
stated in the sworn statement of Moses A. Coosaia that deponent was 
a partner of respondent partnership in charge of office records and 
correspondence, and that respondent did not receive any invoice or 
other memorandum of sale from the brokerage company or from 
complainant. The statement further supports the statement of 
Beruty. 

The testimony submitted by the parties is directly conflicting. 
Upon the evidence it is not clear what results were reached in the 
conversation between Lipuma and Beruty. So far as the reconsign- 
ment is concerned, it would appear that diversion of the car to re- 
spondent would tend to support complainant’s position. With respect 
to the invoice, the broker who negotiated the transaction, and an em- 
ployee of the brokerage firm, unequivocally testified as to the mailing 
of the broker’s invoice to respondent, to the fact that the mail was 
not returned by the post office, and to the fact that respondent made 
no objection to the papers prepared by the broker. This evidence 
supports complainant’s contentions that U. S. No. 1 melons had been 
sold to respondent. Upon the record, we conclude that there was a 
contract between the parties which called for delivery by complainant 
of a carload of watermelons grading U. S. No. 1 at shipping point 
and averaging 32 pounds each. It is clear complainant delivered 
melons meeting these contract requirements. Respondent’s failure 
to accept the melons was therefore a violation of section 2 of the act. 

From the evidence, it appears a proper resale of the melons was 
made by the broker. Complainant’s damages amount to the differ- 
ence between the original contract. price of $475 and the $150 received 
on resale of the melons, or $325. Reparation should be awarded 
complainant in the amount of damages suffered, plus interest, and 
the facts should be published. 

ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $325, with interest thereon at the 
rate of 5 percent per annum from August 1, 1949, until paid. 
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The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2534) 


Mitter Broruers v. Spencer Propuce Company. PACA Doc. No. 
5393. Decided August 7, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where respondent purchased a truckload of peaches and through error in computa- 
tion paid $100 less than the agreed purchase price which difference he has 
subsequently refused to pay and has failed to file an answer, it is held, that 
respondent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and his failure to pay complainant the remaining 
balance of the agreed purchase price is in violation of section 2 of the act for 
which complainant should be awarded reparation.* 


Miller Brothers, of Centralia, Illinois, complainant pro se. Mr. John T. Pearson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 449a et seq.) , instituted 
for the recovery of an unpaid balance of the contract purchase price of 
a truckload of peaches purchased by complainant from respondent. A 
copy of the complaint, together with a copy of the report of investiga- 
tion made by the Department, was served on respondent on June 26, 
1950. A copy of the report of investigation was served on complainant 
on June 24, 1950. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute a waiver of hearing and an admission 
of the facts alleged in the complaint. Respondent has failed to file an 
answer and this proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Miller Brothers, is a partnership composed of C. R. 
Miller and Carl Miller, whose post office address is P. O. Box 307, 
Centralia, Illinois. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent is an individual, George Spencer, doing business as 
the Spencer Produce Company, whose address is 7th and Rebecca 
Street, Charleston, West Virginia. Respondent was not licensed under 
the act at the time of the transaction involved herein, but was subject to 
such license. Subsequently respondent applied for a license, which 
was issued to him on payment of the annual fee plus arrearage for the 
time the business had been conducted without a license. 

3. On or about August 9, 1949, respondent purchased from com- 
plainant, after an unrestricted inspection by respondent, three lots 
of orchard-run unclassified peaches at agreed prices totalling $645.30. 
The peaches were delivered to and accepted by respondent at Cen- 
tralia, Illinois, for transportation in interstate commerce. 

4. Due to an error in computation, the bill presented to respondent 
was in the amount of $545.30, or $100 less than the correct amount. 
Respondent paid complainant $545.30 but has failed and refused to 
make any further payment. 

5. Informal complaint was filed on September 7, 1949, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8 (c)). 

In this case complainant sold to respondent a truckload consist- 
ing of three lots of peaches. Respondent inspected the peaches be- 
fore he bought them. In making out the bill, complainant computed 
one lot of 252 bushels, on which the agreed price was $1.75 per bushel, 
as $341. The correct total for this lot was $441. As a result, the bill 
vresented was in the amount of $543.30, which respondent paid. The 
error of $100 was later discovered and request for payment of this 
amount was made. Respondent declined payment on the ground that 
the peaches were not worth any more than the $543.30 paid. This 
would appear not to be a good ground of defense, even if properly 
presented. 

On the record before us, it is concluded that respondent’s failure 
to pay complainant the balance due of $100 is in violation of section 2 
of the act. Reparation in that amount should be awarded to com- 
plainant and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $100, with interest thereon at the rate 
of 5 percent per annum from September 1, 1949, until paid. 
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The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2535) 
PACA Doc. No. 5254.* Decided August 7, 1950 


Dismissal—Failure to Prove Breach of Contract 


Where complainant alleged it purchased a carload of lettuce in reliance upon 
seller’s assurances to the effect that the commodity was of good quality and 
would arrive at destination in sound condition, and the lettuce in fact 
graded U. S. No. 1 at destination, held, the commodity was of good quality 
and did arrive in sound condition and hence the complaint should be 
dismissed. 

Complainant pro se. Mr. Webster P. Mawson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et. seg.), brought 
by the purchaser of a carload of lettuce to recover the amount of 
$1,240.25, damages allegedly sustained as a result of the seller’s fail- 
ure to ship lettuce of the quality required by the contract of sale. The 
transaction occurred on or about April 22, 1949. Oral complaint was 
made to the Chicago, Illinois, office of the Regulatory Division, Fruit 
and Vegetable Branch, on May 4, 1949. Formal complaint was filed 
August 16, 1949. 

A copy of the formal reparation complaint and a copy of the report 
of investigation made by the Department were served on respondent 
by registered mail on December 14, 1949. On December 15, 1949 
complainant received a copy of the report of investigation. 

Although the amount involved in this controversy exceeds $500, 
the matter is being disposed of under the shortened procedure pro- 
vided for in section 47.20 of the amended rules of practice, since both 
parties have waived oral hearing by failure to request it within the 
allotted time. 

FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post office ad- 
an fr, 

2. Respondent, * * * is a corporation whose post office ad- 
dress is * * *. Respondent was licensed under the act at the 
time of the transaction involved herein. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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3. On April 22, 1949 respondent sold to complainant, in the course 
of interstate commerce, one carload of U. S. No. 1 Garintee Red 
Seal brand lettuce, loaded in car PFE 74593, shipped from * * *, 
on April 16, 1949, and then standing on the track at * * *. The 
agreed price was $2.50 per crate or $780 for 312 crates, plus $60 for 
top ice, less $10.22 demurrage for the three days which the car had 
been standing at * * *, or a total agreed price of $829.78, f. 0. b. 
* * * 

4, The commodity was officially inspected at * * *,on April 16, 
1949, and was graded U.S. No. 1. 

5. In order to induce complainant to buy this carload of lettuce, re- 
spondent’s agent, during the negotiations, stated to complainant that 
“so far as quality is concerned you have nothing to worry about.” 

6. At the time of the sale complainant instructed respondent to hold 
the carat * * * for one additional day, then to divert it to com- 
plainant at * * *. 

7. Respondent on April 23, 1949 diverted car PFE 74593 to com- 
plainant at * * * in accordance with complainant’s instructions. 
Complainant was notified of the arrival of the car at Chicago at ap- 
proximately 8 :00 a. m., April 25, 1949. 

8. After private inspection of the lettuce at destination by the 
* * * Tnspection Agency at 11:00 a. m., April 25, 1949, complain- 
ant notified respondent that it was going to reject the carload because 
the quality and condition of the lettuce did not meet contract require- 
ments. Respondent immediately ordered an official inspection. Of- 
ficial inspection was made at 3:00 p. m., April 25, 1949, and the com- 
modity then graded U.S. No.1. At respondent’s insistence complain- 
ant then accepted the shipment and paid the agreed purchase price 
therefor. 

9. Unloading was begun on April 27 and completed on April 29, 
1949. The entire shipment was disposed of on consignment by the 
* * *, The major portion of the load (256 of the 312 crates) was 
sold by the * * * on April 29, 1949, four days after the car was 
first opened. Net proceeds on resale totalled $151.23. 

10. Formal complaint was filed within nine months after the alleged 
cause of action accrued. 


CONCLUSIONS 


The contract of sale in this case was negotiated during the course of 
a teletype conversation between the parties on April 22, 1949. At- 
tached to the complaint as Exhibit 5 is a portion of this conversation 
which reads as follows: 
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“* * * TI CAN’T SELL IT OTHER THAN FEDERAL GRADE YOU GOT 
NOTHING TO WORRY ABOUT AND YOU KNOW IT SO FAR AS QUALITY 
IS CONCERNED THE ONLY QUESTION ON THE CAR IS PRICE AND HE 
WONT LET US SHADE IT AT ALL IF YOU CANT PAY THAT 250 AND MAKE 
MONEY THEN DONT BUY BUT IF YOU CAN THEN I SAY BUY IT BUT SO 
FAR AS QUALITY IS CONCERNED YOU HAVE NOTHING TO WORRY 
ABOUT. (* * *) REMEMBER THIS IS THE SECOND LABEL OF THIS 
SHIPPER AND THEREFORE IF IT IS TOPS YOU KNOW HE WOULD PUT 
IT UNDER HIS BEST LABEL. (* * *) * * * HASNT USED HIS 
GOLDSEAL IN THE LAST TWO YEARS THAT WE KNOW OF AND WE SELL 
MAYBE 400 CARS FOR HIM EACH YEAR. NOW DONT BE TOUGH ON THE 
PRICE HH WONT LET MB SELL BELOW 2.50 AND I CANT VIOLATE HIS 
ORDERS IT SAME AS IF I HAD CAR FROM YOU TO SELL FOR YOU IF YOU 
SAID SELL AT 2.75 ID GET 2.75 AND NOT 2.70 BECAUSE YOU ARE THEN 
THE BOSS ID LIKE TO GIVE YOU THE DAMN CAR AT 2.25 BUT I CANT GO 
BELOW AND I THINK YOU SHOULD TAKHE IT AT THAT PRICE I REALLY 
DO G.A. OK WILL TAKE CAR PUT PLENT OF TOPICE (* * *) IT HAS 
PLENTY OF TOPICH. DIVERT CAR TO * * * FROM * * * TO 
MORRO THEN IT WILL BE HERE MONDAY MORNING AND WILL HOLD IT 
HERE FOR YOUR INSPECTION AND DIVERSION ORDERS. CAR NUM- 
BER IS PFE 74593 USONE STD. PACK 312 CRATES FOURS GARINTEE 
REDSEAL BRAND SHIPPED * * * 165 16H NOW TRACK * * *. 


Complainant relies on the statements made during the course of this 
conversation to the effect that there was “nothing to worry about so 
far as quality is concerned” as a warranty that the lettuce was of 
good quality and would arrive at destination in sound condition. It 
is not complainant’s contention that any special quality higher than 
that prescribed in the U. S. Standards for U. S. No. 1 lettuce was re- 
quired by this alleged warranty. Complainant claims merely that re- 
spondent’s assurances as to the quality of the commodity gave com- 
plainant a right to expect “good quality” lettuce which was in “sound 
condition” at destination. Complainant brings this proceeding on the 
ground that the lettuce in car PFE 74593 was not of good quality or 
not in sound condition upon arrival. 

There is evidence to prove that the commodity was officially in- 
spected at destination at 3:00 p. m., April 25, 1949, and at that time 
still graded U.S. No. 1. If, in fact, it was of U. S. No. 1 grade at 
that time, then surely the lettuce was of “good quality” and in “sound 
condition,” and there was no breach of contract even under complain- 
ant’s construction of the contract. 

Therefore, without deciding what was the significance of respond- 
ent’s assurances as to quality, we proceed to the question of whether 
the lettuce herein involved was of U.S. No. 1 grade at destination. 

Official inspection certificate B-197582 dated 3:00 p. m., April 25, 
1949 and attached to the report of investigation as Exhibit 6-b speci- 
fies the grade of the commodity in car PFE 74593 to be U. S. No. 1. 
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Under section 14 (a) of the act, this certificate must be accepted in 
this proceeding as prima facie evidence of the truth of the statements 
therein contained. 

Complainant offers in evidence, as proof that the lettuce was not 
of good quality or was in poor condition upon arrival, a report of an 
inspection made by the * * * Inspection Agency at 11:00 a. m., 
April 25, 1949 (Ex. 7 attached to the complaint) , a report of inspection 
and affidavit made by complainant’s purchasing agent in * * *, 
* * * who inspected the load at 11:00 a. m., April 25, 1949 (Exs. 
4 and 5 attached to the report of investigation), the certificate 
of * * * of * * * of * * *, who inspected the load at 
some time (Ex. 2 attached to the report of investigation), and what 
complainaint describes as the best evidence of the condition of the 
commodity, the accounting rendered by the * * * showing gross 
receipts of $840 on resale (Ex. 9 attached to the complaint). In 
addition, the report of investigation (Ex. 7) includes certain informal 
statements madeby * * * ofthe * * * to * * * ofthe 
Department in the course of a personal investigation of the matter. 

Usually evidence of the prices which a commodity brings on resale 
is afforded little weight in determining the quality and condition of 
ihe commodity because of the possibility of the influence of other 
factors. Particularly in this case, such prices are not very significant. 
The prices obtained by the * * * are to be afforded little weight 
as an indication of the quality of the lettuce on arrival since unloading 
the car was not begun until more than two full days after arrival, and 
the great bulk of the shipment was not unloaded from the car until 
April 29th, four days after the car arrived. Even strong evidence of 
poor condition at that time would not necessarily question the results 
of the official destination inspection on the day of arrival. 

For the same reason the statements relative to the quality of the 
commodity made by * * * ofthe * * * toa representative 
of the Department, in the course of a personal investigation of this 
case, are not significant evidence of the quality and condition of the 
lettuce on arrival. * * * states only that quality was “poor” and 
that there were “many” slimy heads when the lettuce was unloaded. 
Such statements are not necessarily inconsistent with a conclusion that 
the shipment arrived in good condition two, three, or four days pre- 
vious to the time when the car was unloaded. 

Likewise the certificateof * * * of * * *, is not substan- 
tial evidence of the condition of the shipment on arrival. There is 
no indication as to when * * * made his inspection. However, 
even if it were made shortly after the car arrived, the results do not 
seriously challenge the results of the official destination inspec- 
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tion. * * * states that the load was of “generally fair” appear- 
ance, “showing slight to heavy marginal burn with traces of, and on 
some heads slight to heavy, slime.” The official destination inspection 
recognized both tip burn and decay, yet found the extent of each 
within the tolerances allowed by the U. S. Standards for the grade of 
lettuce which complainant purchased in this transaction. Thus, even 
if we assume that * * * inspection was made within such period 
after arrival as to fairly indicate the condition of the carload on 
arrival, its results do not challenge the official inspection. 

The only other evidence offered to show that the commodity did 
not meet contract requirements is the report of inspection of 
the * * * Inspection Agency and the report and affidavit made 
by * * *. Since one was apparently copied from the other, we 
shall treat the reports of these two private inspections together. 

The official destination inspection report describes the undesirable 
characteristics of this shipment as follows: 

“Grade defects average 4%, consisting of cut heads and broken midribs. 


“_3% of heads damaged by yellow to brown discolored wrapper leaves, 
“Average 1% damage by tip burn. Less than 4 of 1%, decay.” 


The * * * Inspection Agency and * * * reported: 


” 


“Some rusty midribs. Butts pink or red. Occasional slimy head. Quality 
and appearance only fair.” (* * * reported “many” slimy heads.) 

Such evidence is insufficient to overthrow the prima facie proof 
presented by the official inspection certificate. Complainant points 
out that under “remarks” on the official inspection certificate, there 
is a notation to the effect that inspection was restricted to the “product 
between the doors and in 2 accessible stacks each side of doorway,” 
suggesting that the inspection report is therefore not as reliable as 
complainant’s evidence. There is no evidence that the inspections 
made by * * * and the * * * Inspection Agency covered 
any greater portion of the load. Since their inspections were made 
before the official inspection, we must assume that they inspected sub- 
stantially the same portion of the load the official inspector did. 

Therefore we conclude that the defects noted in all of the various 
inspections were within the tolerances allowed by the U. S. Standards 
for U. S. No. 1 lettuce, and thus the lettuce in question was of good 
quality and in sound condition upon arrival at destination. Regard- 
less of the effect of respondent’s assurances as to quality, or the delay 
in delivery, respondent did not breach its contract, and no violation of 
the act was committed. Accordingly, the complaint should be 


dismissed. 
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ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2536) 


E. Woopcock Propuce Co., Inc. v. BARoNE Fresu Fruit & VEGETABLES 
AND Sam Barone. PACA Doc. No. 5394. Decided August 10, 


1950. 


Failure to Pay Purchase Price—Default 


Where complainant sold potatoes and onions to respondent who failed to pay the 
agreed purchase price and failed to file an answer, held, respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the com- 
plaint, and its failure to pay promptly for the produce is a violation of the 
act for which complainant is entitled to an award of reparation.* 


Dismissal—Party Acting Merely as Agent 


Complaint dismissed as to one respondent who acted merely as agent of the 
other respondent in buying produce.* 
Mr. Maz W. Soffer, of St. Louis, Missouri, for complainant. Mr. B. D. Mulville, 
Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). Infor- 
mal complaint was received March 15, 1950. Formal complaint was 
filed May 31, 1950, alleging that on or about February 9, 1950, com- 
plainant sold to respondents potatoes and onions for a total purchase 
price of $568.75, but that respondents have not paid the purchase price. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served upon 
complainant’s attorney June 24, 1950. On June 26, 1950, copies of 
the report of investigation and the formal complaint were served upon 
respondents. 

At the time of service of the complaint respondents were notified in 
writing that an answer should be filed within 20 days thereafter, and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute a waiver of hearing and an admission 
of the facts alleged in the complaint. Neither respondent has filed an 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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answer. The issuance of an order is therefore authorized without 
further proceedings. 
FINDINGS OF FACT 


1. Complainant, E. Woodcock Produce Co., Inc., is a corporation 
whose address is 1141 North Third Street, St. Louis, Missouri. 

2. Respondents are individuals, Lawrence Joseph Barone, trading 
as Barone Fresh Fruit & Vegetables, and Sam Barone. The address of 
both respondents is 366 Washington Street, Memphis, Tennessee. At 
the time of the transaction involved herein respondent Barone Fresh 
Fruit & Vegetables was licensed under the act, but the license of Sam 
Barone was under automatic suspension because of failure to pay a 
previously issued reparation award. 

3. On or about February 9, 1950, complainant sold to respondent 
Barone Fresh Fruit & Vegetables 100 sacks of red potatoes at $2.50 
per sack, 75 sacks of russet potatoes at $3.25 a sack, and 50 sacks of 
onions at $1.50 a sack, or a total purchase price for the potatoes and 
onions of $568.75. 

4. In accordance with the terms of the contract, produce complying 
with contract specifications was shipped by complainant by truck in 
interstate commerce from St. Louis, Missouri, to Memphis, Tennessee. 
Upon arrival at destination the shipment was accepted by respondent, 
Barone Fresh Fruit & Vegetables. 

5. Respondent, Barone Fresh Fruit & Vegetables, has not paid the 
agreed purchase price of $568.75, or any part thereof. 

6. Informal complaint was received March 15, 1950, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondents to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, 
as provided for in the rules of practice (7 CFR 49.8 (c)). 

It appears from the record that, by telephone conversation between 
complainant and respondent, Sam Barone, complainant sold to re- 
spondent Barone Fresh Fruit & Vegetables 100 sacks of red potatoes 
at $2.50 per sack, 75 sacks of russet potatoes at $3.25 per sack and 50 
sacks of onions at $1.50 per sack; that produce conforming with the 
terms of the contract was shipped in interstate commerce by com- 
plainant and accepted by respondent Barone Fresh Fruit & Vege- 
tables upon arrival at destination; and that respondent Barone Fresh 
Fruit & Vegetables has not paid the total purchase price of $568.75, 
or any part thereof. The report of investigation discloses that re- 
spondent Lawrence Barone, trading as Barone Fresh Fruit & Vege- 
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tables, promised to make payment April 1, 1950, but no payment has 
been made. 

Although Sam Barone handled the purchase it is concluded that 
Barone Fresh Fruit & Vegetables was the buyer of the produce from 
complainant and that Sam Barone merely acted as an agent for Barone 
Fresh Fruit & Vegetables. The complaint against Sam Barone should 
therefore be dismissed. 

The failure of Barone Fresh Fruit & Vegetables to pay the agreed 
purchase price is in violation of section 2 of the act. Complainant 
should be awarded reparation against this respondent in the amount 
of $568.75, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent Barone 
Fresh Fruit & Vegetables shall pay to complainant, as reparation, 
$568.75, with interest thereon at the rate of 5 percent per annum from 
March 1, 1950, until paid. 

The complaint is dismissed as to Sam Barone. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2537) 


J. E. Newson aAnp Sons v. Soon Srece, Company. PACA Doc. No. 
5010. Decided August 10, 1950. 


Failure to Pay Purchase Price—Breach of Waranty as to “Rolling Car”’— 
Evidence—Failure to Establish Breach of Division Instructions—Damages 


Where respondent, in an action by complainant to recover the purchase price of a 
carload of lettuce, claimed that the lettuce became available seven days later 
than normal and was in a deteriorated condition because the shipment was not 
a “rolling car” as represented by complainant and that it did not carry out 
respondent’s instructions as to diversion, held: (1) the shipment was not a 
“rolling car” as represented by complainant, since it had been held three days 
at Kansas City, Missouri, prior to the sale to respondent; (2) respondent 
failed to prove a breach on the part of complainant with respect to diversion 
instructions; and (3) reparation should be awarded complainant for the 
purchase price less the damages resulting from the three day delay in the 
availability of the lettuce to respondent.* 


Mr. James W. Nelson, of Altoona, Pennsylvania, for complainant. Messrs. Golbus 
é Golbus, of Chicago, Illinois, for president. Mr. Gilbert A. Horn, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.) instituted 
by complainant for the recovery of the purchase price of a carload of 
lettuce which was sold to and accepted by respondent. Informal com- 
plaint was made to the Regulatory Division, Fruit and Vegetable 
Branch, on March 5, 1948, and a formal complaint was filed July 23, 
1948. Respondent was served by registered mail with a copy of the 
formal complaint and a copy of the report of investigation on July 31, 
1948. Complainant was served by registered mail with a copy of the 
report of investigation on July 30, 1948. 

An answer to the formal complaint was filed by respondent on 
August 23, 1948. It is alleged that complainant did not inform re- 
spondent at the time of purchase that the carload had been held on 
track at Kansas City, Missouri, for three days; that complainant did 
not carry out respondent’s instructions with respect to diversion; and 
that complainant misrouted the shipment. Respondent alleges fur- 
ther that for these reasons the shipment did not arrive at destination 
until February 9, whereas it should have arrived on February 2, 1948, 
and the lettuce was in a deteriorated condition. The carload was sold 
by respondent for alleged net proceeds of $236.84, and respondent offers 
this amount to complainant in full settlement of the transaction. An 
oral hearing was requested. 

A supplemental report of investigation made by the Regulatory Divi- 
sion was served upon complainant on November 19, 1948, and upon 
respondent on the following day. 

A hearing was held at Chicago, Illinois, on August 18, 1949, at which 
both parties were represented by counsel. J. E. Nelson appeared at 
the hearing and testified on behalf of complainant, and the depositions 
of the two other witnesses for complainant were received in evidence. 
The oral testimony of Simon Siegel and the deposition of Thomas Holt 
were received in evidence for respondent. Briefs were filed by both 
parties. 

FINDINGS OF FACT 


1. Complainant is a partnership composed of J. E. Nelson, James 
W. Nelson and Donald G. Nelson, doing business as J. E. Nelson and 
Sons, whose post office address is 1100 Eleventh Street, Altoona, Penn- 
sylvania. 

2. Respondent, Simon Siegel Company, is a corporation whose ad- 
dress is 216 South Water Market, Chicago, Illinois. At the time 
of the transaction involved in this proceeding, respondent was li- 
censed under the act. 
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3. On the morning of January 30, 1948, the parties herein con- 
tracted for the sale by complainant to respondent of 320 crates of 
California Iceberg lettuce contained in car PFE 36480, at the agreed 
price of $2.50 per crate, plus $50 for top ice, or a total of $850, f. 0. b. 
loading point. Complainant represented that the lettuce was 5-dozen 
size, Red Mule Brand, which graded U. S. No. 1 Standard Pack 
when shipped. Complainant also represented that the car had been 
shipped from Brawley, California, on January 22, 1948, and was 
“rolling” to Johnstown, Pennsylvania, consigned to complainant. Re- 
spondent requested complainant to notify the carrier to accept subse- 
quent orders from respondent, but not to change the name of the 
consignee or the destination. 

4. Car PFE 36480 was shipped from Brawley, California, on Jan- 
uary 22, 1948. The lettuce was officially inspected at loading point 
the day before shipment and was certified as grade U. S. No. 1 Stand- 
ard Pack. The car arrived at Kansas City, Missouri, on January 
27, 1948, and was ordered diverted to complainant at Johnstown, on 
January 29, 1948. The car departed from Kansas City at 9:05 a. m. 
January 30. 

5. Pursuant to respondent’s instructions, complainant notified the 
varrier on January 30 to take orders from respondent on car PFE 
36480. 

6. On January 30, 1948, respondent entered into a transaction with 
M. Feldstein Co. of Philadelphia, Pennsylvania, providing for ship- 
ment of the lettuce in car PFE 36480 to Philadelphia for sale on 
joint account. On the same day, respondent ordered the carrier to 
divert car PFE 36480 “now consigned ourselves Johnstown, Pa.” to 
“M. Feldstein Co., Philadelphia, Pa.” The carrier did not carry out 
respondent’s order. 

7. On February 1, 1948, M. Feldstein Company inquired of the 
District agent for the Pacific Fruit Express regarding the location 
of car PFE 36480. It was advised that the car had passed St. Louis, 
Missouri, at 8:15 a. m. February 1, 1948, consigned to complainant 
at Johnstown. 

8. On February 3, 1948, M. Feldstein Co. instructed the Pennsyl- 
vania R. R. to divert car PFE 36480 to itself at Philadelphia. The 
carrier did so after receiving authority by telephone from respondent. 

9. On February 4, 1948, M. Feldstein Co. notified respondent that 
it was informed the car had been delayed three days at Kansas City 
and it would handle the lettuce only for respondent’s account. Re- 
spondent notified complainant of this complaint. 

10, The shipment arrived at Philadelphia on February 7, 1948. M. 
Feldstein Co. sold the lettuce on February 9 for net proceeds of 
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$236.84, which were remitted to respondent. Respondent remitted 
a check in the same amount to complainant as full settlement of the 
account. Complainant refused to accept the check and returned it to 
respondent. 

11. The market value at Philadelphia of California lettuce, 5-dozen 
size, declined 25 cents per crate between February 5 and February 9, 
1948. 

12. Formal complaint was filed on July 23, 1948, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The first question for determination is whether complainant repre- 
sented to respondent that the shipment involved herein was a “rolling 
car.” Section 46.24(q) of the Regulations (7 CFR 46.24) defines 
“rolling car” to mean that the produce is in possession of the transpor- 
tation company and under movement from shipping point when the 
quotation is made, and that the car is moving over a route in line of 
haul between the point of origin and the market in which delivery is 
to be made, and has been so moving since date of shipment, without 
any delay attributable to the shipper or his agent. The record shows 
that the shipment was held approximately 3 days at Kansas City, 
Missouri, and, hence, was not a “rolling car” within the meaning of 
the Regulations. 

The contract was negotiated over the telephone between J. E. Nelson 
of complainant and Simon Siegel, the president and general manager 
of respondent. At the hearing, Nelson testified that he told Siegel 
over the telephone that he (Nelson) had purchased the carload of 
lettuce “off track” Kansas City the previous day from Western Fruit 
Growers. Nelson testified further that he gave Siegel all the infor- 
mation he had relative to the shipment which consisted of a teletype 
conversation between complainant and Western Fruit Growers. The 
portion of the teletype conversation quoted at the hearing states that 
car PFE 36480 “now track Kansas City” was sold to complainant. 

Simon Siegel testified that Nelson told him the car was rolling to 
Johnstown, Pennsylvania. He denied that Nelson said the car was 
at Kansas City or the car was being sold “off track Kansas City.” 
Siegel identified a telegram dated January 30, received from complain- 
ant, reading: 

“THIS CONFIRMS SALE TO YOU SMORNING PFE 36480 SHIPPED 22ND 
ROLLING JOHNSTOWN PENNSYLVANIA * * *” 

Siegel also identified a telegram dated February 5, 1948, received from 
complainant which was in reply to respondent’s telegram dated Febru- 








the 
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ary 4, 1948, complaining that the carload was a “tramp car” instead 
of a “roller.” Complainant’s telegram is, in part, as follows: 

“RETEL PFE 36480 AT TIME SALE TO YOU THIS CAR ADVISED HAI 
PURCHASED ROLLING DID NOT KNOW LOCATION YOU STATED THAT 
WAS OKAY YOU WOULD CHECK PASSINGS.” 

Nelson explained that his telegram of January 30 contained the 
word “rolling” merely to show that the car was in transit to Johns- 
town and, therefore, the telegram is not in conflict with his previous 
testimony. With respect to the telegram of February 5, Nelson states 
that he was away from the office that day and the telegram was writ- 
ten by his son who had no knowledge of the actual conversation. This 
telegram, however, appears to have been written by one familiar with 
the conversation. We have carefully considered the facts and circum- 
stances with respect to this aspect of the transaction. It is concluded 
that the preponderance of the evidence establishes that Nelson told 
Siegel the carload was rolling to Johnstown without explaining fur- 
ther that the carload had been purchased off track at Kansas City 
the previous day. The evidence establishes in addition that Nelson 
was not aware on January 30 that the shipment had arrived at Kansas 
City on January 27. 

Next, it is necessary to decide what instructions respondent gave to 
complainant with respect to future movement of the car and whether 
complainant gave such instructions to the carrier. The evidence 
shows that the sale was confirmed by complainant’s telegram received 
at 4:38 p. m., January 30, 1948. At 3:55 p. m., the carrier at Johns- 
town received a telegram from complainant reading: 


“UPON ARRIVAL OR PRIOR ARRIVAL JOHNSTON PLEASE TAKE 
ORDERS FROM SIMON SIEGEL COMPANY ON CAR LETTUCE PFE 36480.” 


At 2:10 p. m., respondent orally requested the Pennsylvania R. R. 
office at Chicago, Illinois, to divert the car “now consigned to ourselves 
Johnstown, Pa.” to “M. Feldstein Co., Philadelphia, Pa.” In ac- 
cordance with established practice, the carrier probably instructed its 
agents to divert the car to M. Feldstein “if consigned Simon Siegel 
Company, Johnstown.” Since the car was not so consigned, the in- 
structions were not carried out and the car continued to Johnstown, 
arriving February 4, 1948. 

With respect to respondent’s instructions, Nelson testified that Siegel 
suggested that the car should be allowed to continue to Johnstown 
without change as to consignee or destination and that the carrier 
agent at Johnstown should be ordered to accept any instructions given 
by respondent. The testimony of Siegel in this connection was as 
follows: 
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“Mr. Nelson explained that the car was rolling to Johnstown, Pennsylvania, 
and I told Mr. Nelson to allow the car to roll Johnstown, Pennsylvania, do not 
make any change in the destination, but merely to change the consignee in transit, 
that we would handle diversion wherever we wanted it diverted to.” 

In its brief, complainant stated that Office of Defense Transpor- 
tation Service Orders then in effect provided for the through freight 
‘ate from shipping point to apply only to three diversions, including 
a change of consignee. Complainant argues, in effect, that respondent 
did not want the carrier to change the name of the consignee or the 
destination at the time of sale because respondent knew the car had 
been once diverted and it desired to retain the other two diversions 
for future handling eastward. Respondent admits that it wanted 
to retain the two remaining diversions but it contends that under ODT 
orders a change of consignee did not constitute a diversion. 

Since respondent claims a breach of diversion instructions on the 
part of complainant, respondent has the burden of proof on this point. 
Respondent did not introduce in evidence the ODT orders relative to 
which Siegel testified. It is concluded that respondent has failed to 
sustain the burden of proving that Siegel instructed Nelson to have 
the carrier change its records to show respondent as the consignee. 

Respondent alleged also in its answer that the car was misrouted 
by complainant, that is, the movement of the car from Kansas City 
to St. Louis over the St. Louis-San Francisco R. Co. was an out-of- 
line movement causing additional delay in arrival of the car at final 
destination. No evidence was offered by respondent to show the 
time en route between the two points, as compared with the scheduled 
time over a more direct route. This point warrants no further 
consideration. 

Car PFE 36480 was held approximately 3 days at Kansas City. 
If the car had been a “rolling car” as represented by complainant, 
presumably it would have arrived at Philadelphia 2 or 3 days sooner 
than it did. The car actually arrived February 7 and was available 
for the market on Monday, February 9. The Federal-State Market 
News Service report for February 9, 1948, states that California 
lettuce, 5-dozen size, was selling from $3 to $4, mostly $3.75 to $4.25. 
On February 4 and 5, the prices quoted were $3.50 to $4.50, mostly 
$4 to $4.50. Thus it appears that the price of lettuce had declined 
25 cents per crate, or $70 for the 320 crates in the carload. While 
respondent complains also of the condition of the lettuce on arrival, 
no consideration may be given thereto since it has been found that 
a period of delay also was caused by respondent in diverting the 
carload. Furthermore, it appears that 46 crates of lettuce were 
frozen and 2 crates were in bad order. There is no proof that any 
action on complainant’s part caused the damage to these 48 crates. 
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The failures of respondent to pay complainant the purchase price 
for the carload of lettuce, less the damages resulting to respondent 
from complainant’s breach of warranty, is in violation of section 2 
of the act. Reparation should be awarded complainant against re- 
spondent in the amount of $780, the difference between the purchase 
price of $850 and the damages shown to have been sustained by re- 
spondent as a result of complainant’s breach, being the market decline 
of $70 in value. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $780, with interest thereon at the rate 
of 5 percent per annum from March 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2538) 


ALIcE JoserH v. WESTERN Fruit EXCHANGE AND Epwarp S. GarGIulo. 
PACA Doc. No. 4714. Decided August 10, 1950 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that she and her assigners sold grapes to respondents, 
delivered the grapes in accordance with the contracts, and had been paid 
only a part of the agreed purchase prices, and where respondents failed 
to file an answer, held, that respondents’ failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and their failure to pay 
the full purchase price for the grapes is a violation of section 2 of the act 
for which complainant should be awarded reparation.* 


Evidence—Failure to Prove Existence of Partnership—Dismissal as to One 
Respondent 


Where complainant alleged that one of the respondents was a partner of the 
purchaser of grapes from complainant, but the evidence shows that this 
respondent was to furnish certain property and services to aid the pur- 
chaser in carrying out its contract with complainant and was to receive 
a share of the purchaser’s profits under the purchase agreement, held, 
that the evidence is insufficient to establish that respondent was liable 
for the losses sustained by the purchaser and therefore insufficient to 
prove a partnership agreement under which this respondent could be held 
liable to complainant, and the complaint as to this respondent should be 
dismissed.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Mr. Nathan B. McVay, of Modesto, California, for complainant. Western 
Fruit Exchange, of Turlock, California, and Mr. Edward 8S. Gargiulo, of 
Carmel, California, respondents pro se. Mr. Richard F. McCarthy, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). The 
formal complaint was filed on November 4, 1946, in which it is al- 
leged that respondents failed to pay the full purchase price for a 
quantity of grapes sold to them “on the vine” in September and 
October 1945. 

A copy of the complaint and a copy of the report of investigation 
made by the Fruit and Vegetable Branch of the Department were 
served by registered mail upon respondents, Western Fruit Exchange 
and/or Khinoo & DiBattista, on March 6, 1947. Copies of the formal 
complaint and the report of investigation were personally served 
upon respondent Edward S. Gargiulo by J. W. Price, supervising 
inspector for the Department, in the lobby of the Westward Ho Hotel 
in Phoenix, Arizona, at 9:30 a. m., April 2, 1947. A copy of the 
report of investigation was served by registered mail upon com- 
plainant’s attorneys on February 21, 1947. 

At the time of the service of the complaint upon the respondents, 
they were notified in writing that an answer to the complaint should 
be filed within 20 days from the receipt of such notice and that, in 
accordance with § 47.8 (c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent, Western Fruit Exchange, has failed to 
answer the complaint and the proceeding as to it is disposed of on the 
basis of such default. 

On April 22, 1947, Edward S. Gargiulo filed an answer to the 
complaint, denying all material allegations thereof, “insofar as the 
same pertain to him.” Gargiulo requested an oral hearing and such 
hearing was scheduled for December 30, 1947, at Salinas, California. 
On that date, the presiding officer and reporter met at 2 p. m., pursuant 
to notice previously given, in court room No. 2, Courthouse, Salinas, 
California. After waiting more than an hour for appearance of 
the parties to the proceeding, and none of the parties having appeared, 
the hearing was adjourned at 3:15 p. m. on December 30, 1947. 

Since Edward S. Gargiulo failed to appear at the hearing at the 
time and place scheduled, he is deemed to have waived the right to an 
oral hearing in this proceeding as provided by § 47.15 (d) (2) of the 
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rules of practice. The case as to Gargiulo, therefore, is disposed of 
by means of the shortened procedure. An opening statement of facts 
was filed by complainant on October 12, 1949. No answering state- 
ment was filed by Gargiulo. 


FINDINGS OF FACT 


1. Complainant is an individual, Alice Joseph, and the assignee of 
Jake Decker, A. E. Larson, Baba Abraham, and William Marshall. 
Complainant’s address is P. O. Box 154, Keyes, California. 

2. Respondent, Western Fruit Exchange, is a partnership composed 
of Frank Y. Khinoo and Jerry DiBattista, whose address is Ist and 
A Streets, Turlock, California. At the time of this transaction, this 
respondent was licensed under the act. 

3. Respondent, Edward S. Gargiulo, is an individual whose last 
known address is P. O. Box 1595, Carmel, California. At the time of 
the transaction here involved, this respondent was licensed under the 
act. 

4, On or about September 11, 1945, complainant, by contract in writ- 
ing, sold to respondent, Western Fruit Exchange, 20 acres of grapes, on 
the vine, at $60 per ton; on or about September 27, 1945, complainant’s 
assignor, Jake Decker, sold to respondent, Western Fruit Exchange, by 
contract in writing, 8 tons of grapes, some at $50 per ton and some at 
$60 per ton; on or about October 11, 1945, complainant’s assignor, A. E. 
Larson, by written contract, sold to respondent, Western Fruit Ex- 
change, 9 acres of grapes on the vine at $44 per ton; on or about October 
11, 1945, complainant’s assignor, William Marshall, sold to respondent, 
Western Fruit Exchange, by written contract, 12 acres of grapes at 
$62 per ton; and, on or about October 11, 1945, complainant’s assignor, 
Baba Abraham, by contract in writing, sold to respondent, Western 
Fruit Exchange, 12 acres of grapes on the vine, at $50 per ton. It was 
contemplated by the parties that these grapes would be shipped in 
interstate commerce. 

5. In October and November 1945, complainant delivered approxi- 
mately 46 tons of grapes to Western Fruit Exchange in compliance with 
the contract, for a total price of $2,783.48. 

6. In October and November 1945, William Marshall delivered ap- 
proximately 67 tons of grapes to Western Fruit Exchange in compli- 
ance with the contract, for a total price of $3,028.16. 

7. In October and November 1945, A. E. Larson delivered approxi- 
mately 47 tons of grapes to Western Fruit Exchange in accordance 
with the contract, for a total price of $2,068.88. On or about November 
7, 1945, Western Fruit Exchange paid Larson by check the sum of 
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$1,200, leaving a balance due on the purchase price of these grapes of 
$868.88. 

8. In October and November 1945, Baba Abraham delivered to West- 
ern Fruit Exchange approximately 47 tons of grapes in compliance 
with the contract, for a total price of $2,391.50. At the time the agree- 
ment was entered into, Western Fruit Exchange paid Abraham $500, 
leaving a balance due on the purchase price of these grapes of $1,891.50, 

9. In October and November 1945, Jake Decker delivered to Western 
Fruit Exchange approximately 28 tons of grapes in accordance with the 
contract, for a total price of $1,683.92. At the time the agreement was 

“entered into, Western Fruit Exchange paid Decker $300, leaving a 
balance due on the purchase price of these grapes of $1,383.92. 
_ 10. Respondent, Western Fruit Exchange, accepted the grapes deliv- 
ered in compliance with the contracts. The total purchase price of the 
grapes delivered by the foregoing growers, less initial payments made, 
amounts to $9,955.94. 

11. On September 4, 16, and 27, 1945, A. E. Larson, William Mar- 
shall, Baba Abraham, and Jake Decker, by written instruments, as- 
signed and transferred to complainant, Alice Joseph, all their claims, 
demands, causes of action, and money due or owing to the assignors, 
realized out of the sale of grapes covered by the contracts involved 
herein. 

12. After the assignments referred to, complainant was paid 
$3,903.56 as part payment of complainant’s individual claim and the 
claims assigned, leaving a balance due complainant of $6,052.38, no part 
of which has been paid. 

13. Informal complaints were filed July 15-17, 1946, and within 
9 months from the time the alleged causes of action accrued. 


CONCLUSIONS 


The failure of respondent, Western Fruit Exchange, to file an answer 
to the complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8 (c) ). 

The record shows that complainant and complainant’s assignors 
sold to Western Fruit Exchange certain grapes on the vine, to be 
shipped in interstate commerce, for a total price of $9,955.94; that 
the complainant, or her assignors, delivered the grapes in accordance 
with the terms of the contracts; that respondent, Western Fruit Ex- 
change, accepted the grapes and has failed to pay the full purchase 
price therefor. The report of investigation reveals that the partners 
comprising the Western Fruit Exchange have acknowledged that 
their only reason for failing to pay the agreed purchase prices was 
lack of funds. It appears, therefore, that Western Fruit Exchange 
does not deny the obligation herein claimed. 
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The complainant has joined Edward S. Gargiulo as a respondent 
in this proceeding, alleging that he does business “as a partner or 
selling agent of Western Fruit Exchange and DiBattista and Khinoo.” 
The complainant’s position appears to be that, since Gargiulo was 
interested in the grape deal, he is jointly liable with Western Fruit 
Exchange to complainant for the balance of the purchase price of 
the grapes. 

Let us look briefly at the facts pertaining to Gargiulo’s relation- 
ship to the grape deal. Complainant and her assignors entered into 
written contracts for the sale of the grapes to Western Fruit Ex- 
change. Western Fruit Exchange later made a contract with Gar- 
giulo for disposing of the grapes. Exhibit 6, attached to the report 
of investigation, indicates that when DiBattista and Khinoo, for 
Western Fruit Exchange, contracted for the purchase of the grapes 
in controversy, they encountered some difficulties in procuring the 
necessary boxes and shipping materials. Through a friend they 
learned that Gargiulo had or could obtain some boxes. They contacted 
Gargiulo and showed him the contracts by which DiBattista and 
Khinoo already had purchased grapes, and expressed their views as 
to the quantity of grapes which would be delivered under the con- 
tracts. It was agreed at that time between Khinoo, DiBattista, and 
Gargiulo that Gargiulo would procure the lugs and would take 
charge of the selling of the grapes and, as compensation therefor, 
would receive 50 percent of the “operations” of the venture. The 
other 50 percent was to be divided equally between DiBattista and 
Khinoo and Khinoo was to be in charge of field operations, picking 
crews, loading of cars, etc. Gargiulo had no ownership or proprie- 
tary interest whatsoever in the grapes. The import of the agreement 
is that Gargiulo was to share only in the profits realized from the 
grape deal. There is nothing in the record to indicate that he was 
to be liable for any losses which might occur. 

It has generally been held that the indispensable requisites of a 
partnership are co-ownership of the business and the sharing of 
profits. Schuster v. Largman, 162 A. 305, 308 Pa. 520. A joint 
interest in the partnership property or a joint interest in the profits 
and losses of the business, constitutes a partnership as to third per- 
sons. A common interest in profits alone does not. Webster v. Ever- 
ett, 102 S. E. (Ga.) 159. A party who, without any interest in the 
property, is, by agreement, to receive as compensation for his services, 
and only as compensation therefor, a certain portion of the profits, and 
is neither held out to the world as a partner nor through the neg- 
ligence of the owner permitted to hold himself out as a partner, is 
not a partner either as to the owner or as to third persons. Loomis 
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v. Manhall, 30 Am. Dec. (Conn.) 596; Ogden v. Astor, 6 N. Y. S. 
811. 

Where the parties in a joint undertaking do not by the terms of 
the agreement purport to establish a relationship of copartners, and 
where the contract does not contemplate or provide for the joint 
ownership, use, and enjoyment of the profits of undivided property, 
and under the terms of the agreement there is no joint contribution 
to the stock of the enterprise, but all the assets necessary to the conduct 
of the business are to be furnished by one of the parties, and the busi- 
ness is to be run in his name and owned by him, the other party merely 
furnishing his services for one-half of the net profits, the agreement 
does not, either in terms or by legal implication or effect, establish 
the relationship of copartners. The proportion of profits thus to be 
received is received not as profits, but as merely measuring wages for 
the services rendered. Dawson Nat’l Bank v. Ward & Gurr, 48 S. E. 
(Ga.) 313; Thornton v. McDonald, 33 8. E. (Ga.) 680; Clegg v. 
Lyons, et al., 118 S. E. (Ga.) 432. 

The specific interest in profits which is to make a person a partner 
must be a proprietary interest existing before the division of them 
into shares. The test of a partnership is a community of profit, a 
specified interest in the profits in contradistinction to the stipulated 
operation of the profits as a compensation for services. An agreement 
by which one party agrees to pay all expenses in an ice harvesting 
venture, sell the ice and, after deducting expenses, pay one-fourth of 
the net profits to the other, who is to put in his time and furnish the 
necessary materials for doing the work, does not constitute a partner- 
ship between them. Merchants National Bank v. Barnes, 52 N. Y.S. 
786. 

In our opinion, the evidence in this case is insufficient to establish 
a partnership relation between Western Fruit Exchange and Gargiulo. 
It appears rather that Gargiulo was an agent or employee of Western 
Fruit Exchange (DiBattista and Khinoo) in the grape deal. Obvi- 
ously, he had no interest in the partnership property and he contrib- 
uted nothing except his services. Liability on his part, if any, 
apparently is to Western Fruit Exchange. There appears to be no 
basis for a claim by the complainant against Gargiulo, and the com- 
plaint as to him should, therefore, be dismissed. 

The failure of respondent, Western Fruit Exchange, to pay the 
full purchase price for the grapes in controversy is a violation of 
section 2 of the act, for which complainant should be awarded repara- 
tion in the amount of the balance of the unpaid purchase price, with 
interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent, Western 
Fruit Exchange, shall pay to complainant, as reparation, $6,052.38, 
with interest thereon at the rate of 5 percent per annum from October 
1, 1945, until paid. 

The complaint as to Edward S. Gargiulo is hereby dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2539) 


Scenic Cirrus CooperaTIve v. GRAPPEL Brotuers. PACA Doc. No. 
5395. Decided August 10, 1950, 


Failure to Pay Amount of Loss Sustained—Default 


Where complainant sought to recover reparation in the amount alleged to be 
the loss sustained by complainant as a result of respondent’s unlawful re- 
jection of two carloads of pineapple oranges, and respondent failed to file 
an answer, held, respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral hearing, 
and the rejection of the produce without reasonable cause is a violation of 
the act for which complainant should be awarded reparation.* 

Scenic Citrus Cooperative, of Frostproof, Florida, complainant pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). Infor- 
mal complaint was received January 12, 1950. Formal complaint 
was filed May 8, 1950, for the recovery of reparation in the amount of 
$646.98, which is alleged to be the loss sustained by complainant as a 
result of respondent’s unlawful rejection of two carloads of pineapple 
oranges. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served upon 
complainant June 26, 1950. On the same date copies of the formal 
complaint and the report of investigation were served upon respondent. 

At the time of service of the complaint respondent was notified ia 
writing that an answer should be filed within 20 days thereafter, and 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.— Ed. 
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that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute a waiver of hearing and an ad- 
mission of the facts alleged in the complaint. Respondent has failed 
to file an answer and this proceeding is disposed of on the basis of 
such default. 

FINDINGS OF FACT 


1. Complainant, Scenic Citrus Cooperative, is a corporation whose 
address is 106 East Third Street, Frostproof, Florida. 

2. Respondent is a partnership composed of Leon Grappel and 
- Herman Grappel, trading as Grappel Brothers, whose address is 2213 
65th Street, Brooklyn, New York. At the time of the transaction 
involved herein respondent was licensed under the act. 

3. On or about January 4, 1950, respondent, purchased from com- 
plainant, after inspection, two carloads of U.S. No. 1, natural color, 
pineapple oranges, at the agreed price of $3.50 per 134 bushel Bruce 
crate, f. o. b. Frostproof, Florida. The two carloads contained 1,050 
boxes at $3.50 a box, or a total purchase price of $3,675. 

4. Pineapple oranges conforming with the terms of the contract as 
to kind, quality, and grade were shipped, by complainant, in car ART 
28427 on January 5, 1950, and car FGEX 39089 on January 6, 1950, 
from Frostproof, Florida, to respondent in Brooklyn, New York. 

5. Respondent wired complainant that it could not use the two car- 
loads of pineapple oranges and requested that they be diverted. Con- 
sequently, complainant diverted them, for respondent’s account, to 
Egan, Fickett & Company, Inc., 266 West Street, New York City. 
The pineapple oranges were sold by Egan, Fickett & Company, Inc., 
for $3,028.02, which was $646.98 less than the agreed contract purchase 
price. 

6. Respondent has not paid to complainant the amount of $646.98, 
or any part thereof. 

7. Informal complaint was received on January 12, 1950, which was 
within nine months after cause of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint, and a waiver 
of oral hearing, as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The record in this proceeding discloses that on or about January 4, 
1950, one of the respondent partners, Herman Grappel, inspected, and 
purchased from complainant, 1,050 boxes of U. S. No. 1, natural color, 
pineapple oranges, at $3.50 per box f. o. b. Frostproof, Florida. Her- 
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man Grappel watched the packing of the pineapple oranges and gave 
complainant a check for the full purchase price of $3,675. 

In accordance with respondent’s instructions pineapple oranges con- 
forming with the terms of the contract were shipped by complainant 
in car ART 28427 on January 5, 1950, and car FGEX 39089 on Jan- 
uary 6, 1950, from Frostproof, Florida, to respondent in Brooklyn, 
New York. 

On January 6, 1950, respondent wired complainant as follows: 

“HOLD UP SHIPMENT OF TWO CARS ORANGES TO GRAPPEL BROS. 
FOR NEW YORK. CAN’T BEUSED. WILL EXPLAIN LATER. (Signed) H. 
GRAPPEL.” 

Complainant advised respondent that it had fulfilled its contract 
and expected respondent to do the same. Complainant also requested 
respondent to advise it of their intentions by 3 p. m. on January 7, 
1950, as that was its diversion deadline. 

On January 7, 1950, respondent wired complainant the following: 


“PLEASE DIVERT CAR NUMBERS FGE 39089 AND ART 28427 FOR OUR 
ACCOUNT.” 

Accordingly, complainant diverted the two carloads of oranges to 
Egan, Fickett & Company, Inc., in New York City to be handled for 
respondent’s account. Later the same day respondent wired com- 


plainant: 

“DISREGARD PREVIOUS TELEGRAM SELL CARS OR ORANGES FGE 
39089 AND ART 28427 FOR 34-31% FOB ROLLING ACCEPTANCE FINAL FOR 
OUR ACCOUNT ANY OTHER DIVERSION OR SALE WILL BE DISRE- 
GARDED. (Signed) GRAPPEL BROTHERS.” 


Again on January 11, respondent wired complainant as follows: 


“ON JANUARY FOURTH 1950 I BARGAINED FOR TWOCARS OF ORANGES 
FROM MR. KNIGHT OF SCENIC CITRUS COOPERATIVE AT FROSTPROOF 
FLORIDA PRICE 3.50 FOB QUALITY US NUMBER ONE BRIGHTS SIZES 
176 250 30 BOXES 150 SIZE IN EACH CAR. ON JANUARY FIFTH 1950 I 
VISITED AND WAS DISPLEASED WITH THE QUALITY 730 PM JANUARY 
FIFTH I WIRED PHOENIX CITRUS COOPERATIVE AND ADVISED TO 
CANCEL ORDER AND NOT SHIP ORANGES AT QUALITY BARGAINED FOR 
WAS NOT THERE. JANUARY SIXTH 11 AM MR KNIGHT CALLED MR 
ROSENTHAL AT FORT PIERCE FLORIDA OF OUR FIRM AND ADVISED 
HIM TO CANCEL CHECK FOR ORANGES AND THAT THE ORDER WAS 
CANCELLED. WE FEEL WE ARE BEING ACCUSED OF SOMETHING WE 
ARE NOT GUILTY OF. PLEASE ADVISE. (Signed) GRAPPEL BROTHERS. 

We conclude that the rejection of the pineapple oranges by re- 
spondent was without reasonable cause and in violation of section 2 
of the act. The pineapple oranges were resold for $2,028.02, or 
$646.98 less than the agreed contract price. Meanwhile, respondent’s 
check to complainant for the full purchase price was dishonored when 
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presented for payment. Respondent has not paid complainant the 
amount of $646.98, or any part thereof. Complainant should be 
awarded reparation in the amount of $646.98, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $646.98, with interest thereon at the 
rate of 5 percent per annum from February 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2540) 


Peart Grance Fruir Excuanegs, Inc. v. JosepH Martinetxi & Co., 
Inc. PACA Doc. No. 5268. Decided August 11, 1950. 


Misrepresentation of Condition of Commodity 


Where the buyer of a carload of peaches fraudulently misrepresented the con- 
dition of the commodity at destination in order to induce seller to agree 
to a sale of a part of the shipment for seller’s account, held, such misrepre- 
sentation is a violation of section 2 of the act, and reparation should be 
awarded complainant in the amount of the original purchase price less the 
sum already paid by respondent on this account.* 


Messrs. Moore and Riley, of Minneapolis, Minnesota, for complainant. Mr. 
Gurdon W. Gordon, of Springfield, Massachusetts, for respondent. Mr. 
Webster P. Mazson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a e¢ seq.), involving 
a carload of Michigan Elberta peaches sold by complainant to re- 
spondent on September 8, 1948, and shipped to respondent in car MDT 
41535 on September 9, 1948. Complainant contends that respondent, 
upon arrival of the shipment at Springfield, Massachusetts, ordered 
an Official inspection and fraudulently misrepresented the results 
thereof to complainant’s broker in order to obtain permission to dis- 
pose of the commodity on consignment for complainant’s account. 
Complainant seeks a recovery of the original purchase price less the 
amount already paid by respondent on this account, or a balance of 


$379.17. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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This is a companion case to PACA Docket No. 5269, involving the 
same parties and an almost identical transaction. PACA Docket 
No. 5269 involves a carload of peaches sold by complainant to re- 
spondent and delivered in car MDT 3538 5 days prior to the shipment 
involved in this case. 

Informal complaint on both transactions was received by the Regu- 
latory Division, Fruit and Vegetable Branch, on November 16, 1948. 
Formal reparation complaint with respect to the shipment loaded in 
car MDT 41535 was filed November 25, 1949. 

A copy of the formal reparation complaint and a copy of the report 
of investigation made by the Department were served on respondent 
by registered mail on January 14, 1950. Complainant received a copy 
of the report of investigation on January 16, 1950. 

Since the amount claimed is less than $500, the proceeding is handled 
under the shortened procedure authorized by section 47.20 of the rules 
of practice. 

FINDINGS OF FACT 


1. Complainant, Pearl Grange Fruit Exchange, Inc., is a corpora- 
tion whose post office address is P. O. Box 462, Benton Harbor, 
Michigan. 

2. Respondent, Joseph Martinelli & Co., Inc., is a corporation whose 


post office address is 157 Lyman Street, Springfield, Massachusetts. 
Respondent was licensed under the act at the time of the transaction 
herein involved. 

3. On September 8, 1948, complainant, through a broker, J. F. 
MacNulty, Inc., of Albany, New York, sold to respondent one car- 
load of U. S. No. 1 Michigan Elberta peaches, approximately one-half 
of the load to contain peaches 2 inches and up in diameter at $3 per 
bushel, and the other half 134 to 2 inches in diameter at $1.75 per 
bushel, f.0.b. Benton Harbor, Michigan, plus precooling charges, 
shipment to be made the following day. 

4. On September 9, 1948, in complete compliance with the terms 
of the contract, complainant shipped 225 baskets of 134 to 2-inch 
peaches, and 171 baskets of 2-inch and up peaches in car MDT 
41535 from Benton Harbor, Michigan, to Springfield, Massachusetts. 
This carload was inspected at shipping point on September 9, 1948, 
and both lots graded U.S. No. 1. 

5. Upon the arrival of car MDT 41535 at Springfield, Massachu- 
setts, on September 13, 1948, respondent began to unload the peaches, 
then ordered an official inspection. The 850 baskets of peaches 
remaining in the car were inspected at 12:45 p. m., September 13, 
1948. The lot stamped “1%4 inches” graded U. S. No. 1, 154 inch 
minimum, ‘The lot stamped “2 inches up” then failed to grade U. S. 
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No. 1, 2-inch minimum, only account bruising, including serious 
damage. The former lot contained less than 1 percent decay. The 
latter contained 1 percent decay. The decay noted was Brown Rot 
in all stages. These results were given to respondent by the official 
inspector by way of preliminary report on a small slip of paper 
written in longhand (Ex. G-1 attached to the report of investigation). 

6. Respondent telephoned the broker and represented to him that 
official inspection of the 2-inch and up peaches revealed 19 percent 
Brown Rot. Respondent stated that he refused to accept the lot for 
this reason except on a consignment basis, to be resold for complain- 
ant’s account. When the broker so informed complainant, complain- 
ant in reliance upon respondent’s representation that the 2-inch and 
up peaches contained 19 percent Brown Rot, agreed to the sale of that 
Jot on consignment on condition that the official inspection certificate 
verified respondent’s representations, and demanded that the certifi- 
cate be forwarded by respondent as soon as it was available. 

7. Respondent disposed of the 2-inch and up peaches on this basis 
and remitted $393.75, the original purchase price of the 225 bushels 
of 134 to 2-inch peaches (not including the cost of precooling, which 
respondent had promised to pay), plus $153.83 net proceeds from the 
consignment sale of the 2-inch and up peaches, or a total of $547.58. 
(The original contract price for the peaches in car MDT 41535, plus 
the cost of precooling, was $926.75 f. o. b. Benton Harbor, Michigan.) 

8. On October 5, 1948, the broker again requested from respondent 
the official destination inspection certificate on this shipment. 
Shortly thereafter it was mailed to complainant, showing that the 
amount of Brown Rot reported was only 1 percent. Complainant im- 
mediately pointed out the discrepancy between respondent’s represen- 
tations as to the amount of Brown Rot reported and the amount 
actually reported, and demanded payment of the full purchase price 
under the original contract of sale. The broker, by letter dated 
October 16, 1948, demanded payment in full from respondent, again 
directing attention to the fact that the official inspection certificate 
reported only 1 percent Brown Rot. On November 2, 1948, respondent 
still maintained that the peaches which were sold for complainant’s 
account contained 19 percent Brown Rot, and refused to make any 
further payment. 

9. Informal complaint was filed within 9 months after the cause of 
action accrued. 

CONCLUSIONS 


The only explanation offered by respondent in the entire record for 
the representation that the peaches contained 19 percent Brown Rot is 
the statement in Joseph Martinelli’s letter to the Department (Ex. D 
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attached to the report of investigation) to the effect that, on the slip of 
paper written in longhand by the inspector and given to respondent 
as a preliminary report of the condition of the commodity, “1% ap- 
peared to read “19%.” This explanation is weakened considerably 
by respondent’s admission that there was some doubt from the begin- 
ning as to whether the slip of paper was intended to read 19 percent. 

Even if we were to accept this explanation and conclude that the 
parties abandoned the original contract and entered into a new agree- 
ment with respect to the lot of 2-inch and up peaches by reason of a 
mutual mistake of fact, then upon discovery of the true fact, that only 
1 percent Brown Rot was reported, complainant has a right to avoid 
the subsequent agreement and return to the original contract. Under 
the original contract, respondent purchased these peaches f. 0. b. ship- 
ping point and therefore has the risk of damage in transit and any 
claim which may exist against the carrier. It would be liable to com- 
plainant for the full purchase price. 

The same result would be had if we were to avoid any inquiry into 
the reason which induced the parties to modify their original contract 
and to look only to the terms of the modification. Clearly, com- 
plainant agreed to release respondent from liability for the full pur- 
chase price under the original contract and permit instead a sale on 
consignment for complainant’s account only on condition that the 
official inspection certificate verified respondent’s claims as to the con- 
dition of the peaches on arrival at destination. Since this condition 
failed, respondent is not released from liability and still remains 
bound by the original contract. 

However, far more appears in the record of this case than a mere 
mutual mistake of fact or failure of a condition precedent to a promise 
to release the respondent from liability. The evidence conclu- 
sively proves that Joseph Martinelli, treasurer of respondent corpo- 
ration, fraudulently misrepresented the condition of the commodities 
at. destination in order to obtain a release from the terms of the 
original contract. 

For several reasons, we conclude that there is no possibility of 
honest mistake in this case. 

In the first place, the very same sequence of events had occurred 5 
days prior to this transaction. If what happened was the result 
of some mistake on the part of Joseph Martinelli, there is consider- 
able likelihood that the mistake would somehow have been brought 
to Martinelli’s attention by the time of the second transaction. If 
not, there is but a slight possibility that Joseph Martinelli would 
make exactly the same mistake a second time. 
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Secondly, the slip of paper which is supposed to have occasioned 
the mistake contains five signs to indicate “percent” in a 27 word 
description of the defects noted, all such signs written alike, the “1%” 
which is alleged to have been read “19%” being the last such sign 
on the paper. If there was any difficulty in interpreting the sign, 
Martinelli, in reading the slip of paper, had four chances to determine 
its correct interpretation before he got to the “1% Brown Rot.” It 
would be impossible to read and understand all the percent signs as 
“9%” since the paper would then read “Damage by bruising 2 to 
259%,” which would certainly cause the reader to doubt his inter- 
pretation of the report. However, even if Martinelli could read 
through the “1% Brown Rot” in the belief that it read “19%,” the 
final sentence would put him on notice of his error. It states that the 
only account on which the lot failed to grade U. S. No. 1 was bruising, 
end therefore it could not have contained 19 percent Brown Rot. 

If there were still any margin for error, respondent eliminated it 
by admitting twice that he wasn’t sure the slip of paper read 19 per- 
cent (Ex. D attached to the report of investigation, and respondent’s 
answering statement). 

Yet, Martinelli admits that he told the broker that the 2-inch and 
up peaches were, upon official inspection, found to contain 19 percent 
Brown Rot (Ex. D attached to the report of investigation, and re- 
spondent’s answering statement). 

If this were in fact an honest mistake on Joseph Martinelli’s part, 
he would have learned of his error when he received the official in- 
spection certificate, which read “1% decay,” or when the discrepancy 
was pointed out to him by complainant and by the broker (letter dated 
October 16, 1948, attached to the complaint as Ex. 8). Yet, there 
was no admission of error from Martinelli on either of these occasions. 

On the contrary, Martinelli wrote to complainant on November 2, 
1948, still maintaining that when the Government inspector examined 
the car, he found that “rot had started on 19%” of the peaches, and 
that they were “turning brown by the hour.” Martinelli further 
wrote: “I feel I did the best job possible in selling those peaches and 
you do not appreciate it when you ask for (the full contract price).” 

We conclude, therefore, that respondent is guilty of a fraudulent 
misrepresentation with respect to the results of an official inspection, 
in violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $379.17, plus interest, and the facts should 


be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $379.17, plus interest thereon at the rate 
of 5 percent per annum from October 1, 1948, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2541) 


Peart GRANGE Fruir Excuanes, Inc. v. JosepH Martinewui & Co., 
Inc. PACA Doc. No. 5269. Decided August 11, 1950. 


Failure to Pay Purchase Price—Contract of Purchase and Sale—Conditional 
Modification—Failure of Condition 


Where the seller of a carload of peaches, in reliance upon buyer's representation 
that the commodity contained 19% Brown Rot at destination, agreed to 
allow the buyer to dispose of a part of the shipment for seller’s account on 
condition that the official inspection certificate verified buyer’s representa- 
tion, and, in fact, the inspection certificate reported only 1% Brown Rot, 
held, buyer is liable for the original contract price.* 

Messrs. Moore and Riley, of Minneapolis, Minnesota, for complainant. Mr. Gur- 
don W. Gordon, of Springfield, Massachusetts, for respondent. Mr. Webster 
P. Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.), involving 
a carload of Michigan Elberta peaches sold by complainant to re- 
spondent on September 4, 1948, and shipped to respondent in car 
MDT 3538 on the same day. Complainant contends that respondent, 
upon arrival of the shipment at Springfield, Massachusetts, ordered 
an official inspection and fraudulently misrepresented the results 
thereof to complainant’s broker in order to obtain permission to dis- 
pose of the commodity on consignment for complainant’s account. 
Complainant seeks a recovery of the original purchase price less the 
amount already paid by respondent on this account, or a balance of 
$389.15. 

This is a companion case to PACA Docket No. 5268, involving the 
same parties and an almost identical transaction. PACA Docket 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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5268 involves a carload of peaches sold by complainant to respondent 
and delivered in car MDT 41535 five days after the shipment in- 
volved in this case. 

Informal complaint on both transactions was received by the 
Regulatory Division, Fruit and Vegetable Branch, on November 16, 
1948. Formal reparation complaint with respect to the shipment 
loaded in car MDT 3538 was filed November 25, 1949. 

A copy of the formal reparation complaint and a copy of the report 
of investigation made by the Department were served on respondent 
by registered mail on January 12, 1950. Complainant received a 
copy of the report of investigation on January 13, 1950. 

Since the amount claimed is less than $500, the proceeding is 
handled under the shortened procedure authorized by section 47.20 of 
the rules of practice. 

FINDINGS OF FACT 


1. Complainant, Pearl Grange Fruit Exchange, Inc., is a corpora- 
tion whose post-office address is P. O. Box 462, Benton Harbor, 
Michigan. 

2. Respondent, Joseph Martinelli & Co., Inc., is a corporation whose 
post-office address is 157 Lyman Street, Springfield, Massachusetts. 
Respondent was licensed under the act at the time of the transaction 
herein involved. 

3. On September 4, 1948, complainant, through a broker, J. F. 
MacNulty, Inc., of Albany, New York, sold to respondent one carload 
of U. S. No. 1 Michigan Elberta peaches containing 209 bushels of 
peaches 13/4 to 2 inches in diameter at $1.85 per bushel, and 190 bushels 
of peaches 2 inches and up in diameter at $3.25 per bushel, f. 0. b. 
Benton Harbor, Michigan, plus precooling charges. 

4. On September 4, 1948, complainant shipped 206 baskets of 134 
to 2-inch peaches, and 190 baskets of 2-inch and up peaches in car 
MDT 3538 from Benton Harbor, Michigan to Springfield, Massa- 
chusetts. The 134 to 2-inch peaches in this carload were inspected 
at shipping point on September 4, 1948, and were graded U. S. No. 
1. The 2-inch minimum peaches were not officially inspected at ship- 
ping point, 

5. On September 8, 1948, after the arrival of car MDT 3538 at 
Springfield, Massachusetts, respondent began to unload the peaches, 
then requested an official inspection on the ground that the peaches 
appeared to respondent to be undersize. The 300 baskets of peaches 
remaining in the car were inspected at 1:15 p. m., September 8, 1948. 
Undersize was found to be within tolerance. The lot stamped “Ar- 
gondelis 134 inches” graded U. S. No. 1, 13%, minimum. The lot 
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stamped “Ashman 134 inches” and the lot stamped “Argondelis 2 
inch up” then failed to grade U. S. No. 1, as stamped only account 
bruising, including serious damage. All three lots contained 1 per- 
cent Brown Rot in all stages. 

6. Respondent called the broker and represented to him that official 
inspection of the 2-inch and up peaches revealed 19 percent Brown 
Rot. Respondent stated that he refused to accept the lot for this 
reason except on a consignment basis, to be resold for complainant’s 
account. When the broker so informed complainant, complainant, 
in reliance upon respondent’s representation that the 2-inch and up 
peaches contained 19 percent Brown Rot, agreed to the sale of that 
lot on consignment on condition that the official inspection certificate 
verified respondent’s representations, and demanded that the certifi- 
cate be forwarded by respondent as soon as it was available. 

7. Respondent disposed of the 2-inch and up peaches on this basis 
and remitted $629.45 as payment for all the peaches received in car 
MDT 3538. (The original contract price for the peaches in this car, 
plus the cost of precooling, was $1,018.60 f. o. b. Benton Harbor, 
Michigan.) 

8. On September 17, 1948, the broker, by letter to respondent, 
pointed out the discrepancy between respondent's representations as 
to the amount of Brown Rot reported by the official inspection and 
the amount actually reported on the inspection certificate. The 
broker, by letter dated October 16, 1948, demanded payment in full 
from respondent, again directing attention to the fact that the official 
inspection certificate reported only 1 percent Brown Rot. On Novem- 
ber 2, 1948, respondent still maintained that the peaches which were 
sold for complainant’s account contained 19 percent Brown Rot, and 
refused to make any further payment. 

9. Informal complaint was filed within 9 months after the cause of 
action accrued. 

CONCLUSIONS 


Although respondent is unwilling to admit the facts set forth in 
the complaint, it raises no difficult issue of fact. It denies complain- 
ant’s version of the transaction, yet fails to present one of its own, 
Because respondent attempts to evade rather than contest the allega- 
tions of the complaint, the process of determining the true facts is 
not one of weighing complainant’s allegations against: respondent’s 
defense, but instead is a matter of testing the sufficiency of complain- 
ant’s proof in the light of respondent’s criticism thereof. 

Clearly the complaint sets forth a cause of action. If its allega- 
tions are true, complainant is entitled to reparation, 
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Paragraph 2 of the complaint describes completely the terms of the 
original contract between the parties. Although respondent at- 
tempted to account for the 134- to 2-inch peaches, supposedly under 
the terms of this contract, at $1.75 per bushel, whereas the price as 
alleged was $1.85 per bushel, respondent’s answer admits paragraph 2 
of the complaint in its entirety. We therefore conclude that the 
parties bound themselves to the contract as described in paragraph 2 
of the complaint. 

The complaint then alleges (paragraph 4) complete performance, 
by complainant, of its obligation under the contract. Here the evi- 
dence fails to sustain complainant’s allegation. Although the contract 
called for U. S. No. 1 peaches, it does not appear anywhere in the 
record that the 2-inch minimum peaches were inspected prior to ship- 
ment and graded U.S. No. 1. However, this defect is not fatal to a 
complainant’s cause of action. Since the destination inspection of 
these peaches revealed that they then failed to grade U. S. No. 1 “only 
on account of bruising including serious damage”, and since the evi- 
dence indicates that the bruising was damage suffered in transit, we 
conclude that this was an immaterial breach, resulting in no loss to 
respondent. Complainant effected substantial compliance with the 
terms of the contract by furnishing peaches which, although not 
graded U.S. No. 1, were of U.S. No. 1 quality. 

Paragraph 6 of the complaint alleges that respondent misrepresented 
the results of an official inspection made at destination on September 
8, 1948, by informing the broker who negotiated the sale that the 
peaches were reported to contain 19% Brown Rot. Respondent denies 
that it so informed the broker, but instead claims it merely represented 
that the commodity failed to grade U. S. No. 1, and that complainant 
agreed to a consignment sale on the strength of this representation. 
Respondent’s denial can hardly be taken seriously. In the first place, 
it is unlikely that any seller would relieve a buyer from his contract 
and agree to a sale for the seller’s account without some specification 
as to why the commodity failed to grade U. S. No. 1. On September 
17, 1948, only nine days after the alleged misrepresentation, the broker 
wrote to respondent, stating: “When you called us on the telephone 
complaining about the car, you advised us that the 134-2 inches were 
satisfactory, but that the 2’’ and up were showing 19% brown rot,— 
and that the car failed to grade U.S. No. 1 account brown rot.” (Ex. 
7 attached to the complaint.) This letter was received and answered 
by respondent (Ex. 9 attached to the complaint) without any denial 
that this misrepresentation was made by respondent. Again on Octo- 
ber 16, 1948, a month later, the broker wrote to respondent: “The 
Government Inspection reports which you mailed to our office do not 
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support your report to us of 19% brown rot. Actually car contained 
1% brown rot.” (Ex. 11 attached to the complaint.) The best evi- 
dence of respondent’s conversation with the broker is respondent’s 
own letter of November 2, 1948 to complainant (Ex. 14 attached to 
the complaint), which not only admits the misrepresentation to the 
broker, but compounds it by again making the same misrepresentation 
to complainant. That letter reads, in part: “When I discovered the 
condition of the car, I called a government inspector to come and look 
at the car. He found the peaches not able to pass the grade of No. 1’s, 
rot had started on 19% of them.” 

Yet in spite of this evidence, respondent now denies that it ever 
made any statement to the effect that the 2 inch peaches in car MDT 
3538 contained 19% Brown Rot. We conclude that Joseph Martinelli, 
treasurer of respondent corporation, with intent to defraud, misrepre- 
sented the results of an official federal inspection, thereby giving an 
unfaithful account of the quality and condition of the commodity in 
violation of section 2 of the act. 

In reliance upon this fraudulent misrepresentation, complainant 
agreed to a modification of the contract between the parties on condi- 
tion that the official inspection certificate, when issued, would verify 
respondent’s report (Ex. H-3 and H-5 attached to the report of in- 
vestigation). Since the certificate reports only 1% Brown Rot (Ex. 3 
attached to the complaint), this condition precedent failed and com- 
plainant is not bound by the terms of the modification. Further, even 
if there had been no condition, the modification agreed upon by the 
parties would be voidable at the election of complainant since induced 
by fraud. The peaches shipped fulfilled the requirements of the origi- 
nal f. o. b. contract and respondent is therefore liable for the purchase 
price under that contract, or $1,018.60. Since respondent has already 
paid the sum of $629.45 on this account, a balance of $389.15 is now 
due and owing to complainant and reparation should be awarded in 
that amount plus interest. 

Since this was an f. o. b. sale, respondent has assumed the risk of 
any damage in transit and must undertake the prosecution of any 
claims which may exist against the carrier. The facts should be 
published. 

ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $389.15 plus interest thereon at the rate 
of 5 percent per annum from Oct. 1, 1948 until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served on the parties. 
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(No. 2542) 


PACA Doc. No. 5180.* Decided August 11, 1950. 
Dismissal of Complaint—Settlement between Parties 


Where the attorneys representing the parties filed a motion to dismiss the pro- 
ceeding because the controversy had been settled, the complaint is dismissed. 


Messrs. Samuels, Brown, Herman & Scott, of Fort Worth, Texas, for complainant. 
Mr. Harold Taft King, of Denver, Colorado, for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision of Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Com- 
plainant filed a formal complaint on July 28, 1949, for the recovery of 
the purchase price of a truckload of bananas alleged to have been sold 
and delivered to respondent during November 1948. In an answer 
filed September 19, 1949, respondent denies that it contracted to 
purchase the bananas. Respondent alleges that it agreed to sell the 
bananas for the account of complainant and that it is liable only for the 
net proceeds realized from the sale of the bananas. 

On July 31, 1950, the attorneys representing the parties filed a mo- 
tion to dismiss the proceeding with prejudice because the controversy 
between the parties had been settled. Accordingly, the complaint is 
dismissed. Copies hereof shall be served upon the parties. 


(No. 2543) 
PACA Doc. No. 5228.* Decided August 11, 1950. 
Dismissal of Complaint—Settlement between Parties 


Where complainant’s attorney notified the Department that its claim against re- 
spondent had been settled and the complaint should be dismissed, the com- 
plaint is dismissed. 


Mr. Henry T. Spiegel and Mr. H. G. Wickman, of Chicago, Illinois, for complain- 
ant. Messrs. roley & Foley, of Chicago, Illinois, for respondent. Mr. lred- 
erick W. Woodley, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Ina 
formal complaint filed May 2, 1949, complainant requests an award 
of reparation of $2,393.81, which is alleged to be the balance of the 
purchase price of two carloads of celery sold to respondent on or about 
February 1, 1949. On November 22, 1949, respondent filed an answer 
in which it denied liability. 

In a letter dated July 28, 1950, complainant’s attorney advised that 
its claim against respondent had been amicably settled and that the 
complaint should be dismissed. Accordingly, the complaint is dis- 
missed. Copies hereof shall be served upon the parties. 


(No. 2544) 


Parrick MELLONE v. JosepH Minter. PACA Doc. No. 5396. Decided 
. Oh 
August 14, 1950. 
Failure to Pay Purchase Price—Default 

Where complainant as a broker purchased and paid for onions accepted but the 

purchase price was not paid for by respondent, and where respondent failed 

to file an answer to the complaint, it is held, that respondent’s failure to 

file an answer constitutes an admission of the facts alleged in the complaint, 

and his failure to pay complainant the purchase price is in violation of 

section 2 of the act for which reparation should be awarded complainant.* 

Mr. Samuel S. Sgroi, of Fulton, New York, for complainant. Mr. John T. Pearson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.), instituted 
for the recovery of the price agreed to be paid by respondent to com- 
plainant for a truckload of onions purchased by complainant for the 
account of respondent. A copy of the complaint, together with a 
copy of the report of investigation made by the Department, was 
served on respondent on June 26, 1950. On the same day, a copy of 
the report of investigation was served on complainant’s attorney. 

At the time of service of the complaint, respondent was notified 
in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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failure to file an answer would constitute an admission of the facts 
alleged in the complaint. Respondent has failed to file an answer 
and the issuance of an order is authorized without further formal 


proceedings. 
FINDINGS OF FACT 


1. Complainant, Patrick Mellone, is an individual whose post-office 
address is 415 West Second Street, Fulton, New York. 

2. Respondent, Joseph Miller, is an individual whose post-office 
address is 89 Seamon Avenue, New York 34, New York. At the 
time of the transaction involved herein respondent was licensed under 
the act. 

3. On or about April 7, 1949, in the course of interstate commerce, 
complainant, as a broker and at respondent’s request, purchased 642 
bags of onions for respondent in Fulton, New York. Complainant, 
for and on behalf of respondent, paid the sellers of the onions and 
respondent agreed to pay complainant $452 for the lot, f. o. b. Fulton, 
New York. At respondent’s request, complainant hired a truck to 
haul the onions for respondent to New York, New York. It was 
understood by the parties that the shipment would and it subsequently 
did move through the state of New Jersey in transit from Fulton, 
New York, to New York, New York. 


4, Respondent accepted delivery of the truckload of onions without 
complaint but has failed to pay complainant any part of the agreed 
price of $452. 

5. Informal complaint was filed on July 18, 1949, which was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8 (c)). 

The respondent in this case went to Fulton, New York, on April 
7, 1949, and secured the services of complainant as a broker in pur- 
chasing 642 sacks of onions. Complainant paid the sellers and re- 
spondent agreed to reimburse complainant in the amount of $452. 
Immediately after this purchase was made, the onions were loaded 
on a truck driven by Dominick Schiano and transported from Ful- 
ton, New York, through a portion of the state of New Jersey to New 
York City. Respondent accepted delivery of the onions but has failed 
ever since to pay complainant any part of the agreed price. This 
failure to pay is in violation of section 2 of the act. Complainant 
should be awarded reparation from respondent in the amount of 
$452, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $452, with interest thereon at the rate 
of 5 percent per annum from May 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2545) 


Au Kaiser & Bros., Inc. v. De Fro Frurr Company. PACA Doc. 
No. 5035. Decided August 15, 1950. 


Contract of Purchase and Sale—‘Subject Approval Inspection Acceptance 
Arrival’”—Rejection without Reasonable Cause 


Where respondent purchased a carload of celery from complainant “Subject 
Approval Inspection Acceptance Arrival,” and rejected the shipment, al- 
though the celery graded U. §. No. 1 at destination, on the theory that since 
no grade was designated and the contract contained the quoted term, re- 
spondent was under no obligation to accept the produce, it is held, in com- 
plainant’s action for damages for unjustified rejection: (1) that while the 
buyer has the right to inspect the goods upon arrival and to reject them if, 
upon such inspection, they are found not to meet the specifications of the 
contract at destination, the buyor cannot reject without reasonable cause; 
and (2) since the celery graded U. S. No. 1 at destination and there was no 
question about variety, pack, or other factors which might detract from the 
value and merchantability of the celery, respondent's rejection of the celery 
was arbitrary and without reasonable cause and was a violation of the act 
for which complainant should be awarded reparation.* 


Contract of Purchase and Sale—Effect of Sale Allowing Inspection and 
Acceptance at Point of Delivery 


In the absence of definite specifications as to grade and quality of a commodity, 
the effect of a sale allowing inspection and acceptance at point of delivery 
gives the buyer the right to reject if the commodity is not merchantable 
and of reasonably good quality, but a buyer in such a case cannot arbitrarily 
reject a shipment of produce without becoming liable to the seller for result- 
ing damages.* 


*, Alerander Golbus of Golbus & Golbus, of Chicago, Illinois, for complainant. 
Mr. Nelson Abraham, of Kansas City, Missouri, for respondent. Mr. Harry 
Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 499a et seg.). By formal com- 
plaint filed May 7, 1948, complainant seeks reparation for damage 
allegedly caused by the respondent’s unjustified rejection of a carload 
of celery. A copy of the formal complaint and a copy of the report of 
investigation made by the Fruit and Vegetable Branch of the Depart- 
ment were served upon respondent by registered mail on September 
16, 1948. On the same date, a copy of the report of investigation was 
served in like manner upon complainant’s attorney. 

Respondent filed an answer to the complaint on October 7, 1948, 
denying that any contract of purchase and sale ever was entered into 
by the parties. An amended complaint was filed by complainant on 
October 14, 1948, and a copy thereof was served by registered mail 
upon respondent on November 24, 1948. 

At respondent’s request, an oral hearing was held at Kansas City, 
Missouri, on September 16, 1949, at which both parties were repre- 
sented by counsel. 

FINDINGS OF FACT 


1. Complainant, Al Kaiser & Bros., Inc., is a corporation, whose 
business address is 216 South Water Market, Chicago, Illinois. 

2. Respondent is a partnership, composed of Jack De Feo, Charles 
De Feo, Harry De Feo, and Adele R. De Feo, doing business as De Feo 
Fruit Company, at 401-403 Walnut Street, Kansas City, Missouri. 
At the time of the transaction involved in this proceeding, respondent 
was licensed under the act. 

3. On or about November 8, 1947, complainant and respondent, 
acting through the Atlantic Commission Company, as broker, entered 
into an agreement for the sale by complainant to respondent of 468 
crates of Bolo brand green Pascal celery, at a price of $2.65 per 
crate, f. o. b. shipping point, plus $55 for top ice, or a total price of 
$1,295.20, “Subject Approval Inspection Acceptance Arrival.” 

4. The agreement was confirmed by a standard memorandum of 
sale dated November 10, 1947, which memorandum was signed by 
Jack De Feo for respondent. 

5. The celery was shipped from Guadalupe, California, in car PFE 
60867, on November 6, 1947, and at the time of the sale was en route 
to Kansas City, Missouri. 

6. Car PFE 60867 arrived at Kansas City, Missouri, on November 
14, 1947. Respondent inspected the celery and rejected it. 

7. On the same date, following rejection of the car by respondent, 
the celery, upon application of the respondent, was federally in- 
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spected. An official inspection certificate, dated November 14, 1947, 
shows the celery to be U. S. No. 1, Green, with no decay. 

8. Following rejection of the car of celery by respondent, the com- 
plainant disposed of the celery through Charles Taxin Company, at 
Philadelphia, Pennsylvania, on a joint account basis. The celery 
was sold for $3 per crate, which resulted in a loss to complainant of 
$520.73. 

9. Formal complaint was filed on May 7, 1948, and within 9 months 
from the time the alleged cause of action accrued. 


CONCLUSIONS 


The controversy here revolves around the legal effect of the term 
“Subject Approval Inspection Acceptance Arrival,” contained in the 
memorandum of sale. The contention of the respondent, as shown by 
the testimony of Jack De Feo and the brief submitted on behalf of re- 
spondent, is that no contract of purchase and sale existed; that under 
the term “Subject Approval Inspection Acceptance Arrival,” the re- 
spondent had no legal obligation to take the celery if, after inspection 
upon arrival at Kansas City, it was found not suitable for respondent’s 
needs, 

The regulations under the act define “f. 0. b. inspection and accept- 
ance arrival” to mean that the buyer “has the right to inspect the 
goods upon arrival and to reject them if, upon such inspection, they are 
found not to meet the specifications of the contract of sale at destina- 
tion. The buyer may not reject without reasonable cause.” 

If the celery under consideration had been of the highest grade ob- 
tainable, there would be no room for doubt that the respondent’s re- 
jection in this case was arbitrary and not justified ander the law, even 
though no grade was specified in the contract. This celery graded U. 
S. No. 1 at destination. There is a higher grade known as U.S. Extra 
No.1. [See § 51.172 (a) (1) of Title 7, 1949 Edition, Code of Federal 
Regulations.] However, the higher grade evidently is not commonly 
dealt in, at least at Kansas City. Dudley Brown, a broker in fresh 
fruits and vegetables of long experience, testified at the hearing that 
U.S. No. 1 was the highest grade of celery. He testified that he 
handled about 5,000 cars of produce a year and had been in the busi- 
ness for about 28 years. It is unlikely that he would not have been 
familiar with the grade of celery described as U.S. Extra No. 1, if that 
grade was commonly bought and sold on the Kansas City market. In 
addition, Jack De Feo, a member of respondent partnership, did not 
in his testimony at any time refer to such a grade. He also has had a 
great deal of experience in the produce business. He testified that he 
has been in that business for 40 years. His testimony was that he felt 
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under no obligation whatsoever to accept the car, in view of the term 
in the contract “Subject Approval Inspection Acceptance Arrival” 
and in view of the fact that no grade for the celery was designated. 
He did state, however, that he had never before entered into a similar 
transaction (Page 28, transcript). If he felt that he was entitled to 
insist upon U.S. Extra No. 1 grade, he did not at any time say so. The 
position of the respondent appears to be that the insertion of the quoted 
phrase in the memorandum of sale and the fact that no grade was 
designated gave the respondent the absolute, arbitrary right to reject 
the celery. 

Although none of the witnesses at the hearing made mention of it, 
there is indication in the record that respondent rejected the car be- 
cause the celery was “ribby and seedy.” The Federal inspection cer- 
tificate recites that the celery graded U. S. No. 1, Green, upon ar- 
rival at Kansas City, and that the stock was fresh, crisp, and tops good 
green color. The certificate further shows that there was no decay, al- 
though the standards permit 4 percent of the stalks to show decay 
(§ 51.175 (a) (2) (iii) Title 7 CFR, 1949 Edition). 

The decisions of the Secretary of Agriculture under the Perishable 
Agricultural Commodities Act have uniformly held that a purchaser 
of perishable produce does not have a right of arbitrary rejection un- 
der such circumstances as existed in this case. 

In the case of F. W. McWilliams v. Twin City Celery Company, S. 
464, PACA Docket No. 731, where complainant sold a car of radishes 
to respondent, with no specification as to grade or quality in the con- 
tract, but subject to respondent’s inspection and acceptance at destina- 
tion, it was decided in a complaint for damages by the seller, following 
rejection of the shipment by the buyer, that “in the absence of definite 
specifications as to grade and quality of the commodity, the effect of a 
sale on a delivered basis allowing inspection and acceptance at point 
of delivery gives the receiver (the buyer) the right to reject if the com- 
modity is not merchantable and of reasonably good quality.” Al- 
though the rejection in this case was found to be not without reason- 
able cause, the language of the decision is to the effect that a buyer in 
such a case cannot arbitrarily reject a shipment of produce without 
becoming liable to the seller for resulting damages. 

In S-1985, PACA Docket No. 2857, 2’. Bernier and Sons, Inc. v. M. 
Toplitzky and Company, et al., the buyer purchased two cars of pota- 
toes “Subject Inspection Acceptance Arrival,” and insisted that the 
confirmation contain no specifications as to grade, quality, or size. 
Upon inspection of the shipments at destination, the potatoes were 
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rejected by the buyer, who attempted to justify the rejection on the 
ground that the potatoes were ordered without description as to qual- 
ity, size, and condition. It was held, in the seller’s complaint for dam- 
ages, that, although the grade and specifications of the potatoes were 
eliminated from the memorandum of sale, it was clear that the seller 
delivered to the buyer potatoes which graded U.S. No. 1 at destination 
point, and that the elimination of grade and quality specifications from 
the contract did not give the buyer the right to reject, arbitrarily, 
produce which was U. S. No. 1 upon arrival at destination. The buyer 
was, therefore, held liable to the seller for the loss resulting from a 
disposal of the potatoes at a lower price. 

As previously stated, the celery in this case graded U. S. No. 1 at 
destination. It would be unrealistic to hold that respondent was 
entitled to something better, since U. S. No. 1 is the highest grade 
of celery generally dealt in by the trade. There is no argument about 
variety, pack, or other factors which might detract from the value 
or merchantability of the celery. It is a reasonable conclusion that 
respondent’s claim that the celery was ribby and seedy was merely an 
excuse given to support respondent’s rejection of the celery. This 
conclusion is supported by the fact that at the hearing respondent did 
not even refer to this reason for rejecting the car. It must be con- 
cluded that respondent’s rejection of the car of celery was arbitrary 
and without reasonable cause, and was in violation of section 2 of 
the act. 

The record indicates that complainant used due diligence in its 
efforts to dispose of the celery to the best advantage, and the sale of the 
celery at $3 per crate was consistent with market prices prevailing on 
the Philadelphia market where the resale was made. Complainant 
should be awarded damages represented by the difference between 
the price for which the celery was sold to respondent and the amount 
realized by complainant upon a resale of the celery, or a total loss of 
$520.73. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, the respondent shall 
pay to complainant, as reparation, the sum of $520.73, with interest 
thereon at the rate of 5 percent per annum from November 15, 1947, 
until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2546) 


SaMve. P. Manpetxi Company v. SEEwAY Propuce Disrrivurors, Ino. 
PACA Doc. No. 5399. Decided August 15, 1950. 


Failure to Pay Purchase Prices—Default 


Where respondent purchased and took delivery of several lots of produce on 
four different days, gave three checks in payment, all of which were returned 
unpaid, and failed to file an answer, it is held, that respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and his failure to pay the agreed pur- 
chase prices is in violation of section 2 of the act for which reparation should 
be awarded complainant in the amount of the purchase prices, with interest.* 


- Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. John T. 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seg.), insti- 
tuted for the recovery of the sum of the purchase prices of six lots of 
perishable agricultural commodities purchased from complainant by 


respondent. A copy of the complaint, together with a copy of the 
report of investigation made by the Department, was served on re- 
spondent on July 5, 1950. On the same day, a copy of the report of 
investigation was served on complainant’s attorney. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute a waiver of hearing and an admission 
of the facts alleged in the complaint. Respondent, however, has failed 
to file an answer and the issuance of an order is authorized without 
further formal proceedings. 


FINDINGS OF FACT 


1. Complainant, Samuel P. Mandell Company, is a corporation 
whose address is 134 Walnut Street, Philadelphia, Pennsylvania. 

2. Respondent, Seeway Produce Distributors, Incorporated, is a 
corporation whose address is Menands, New York. At all times when 
the purchases of produce involved in this proceeding were made, re- 
spondent was licensed under the act. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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8. During February 1950, in the course of interstate commerce, com- 
plainant sold to respondent, after inspection by respondent’s agent, 
four lots of perishable agricultural commodities at agreed prices 
totaling $613.25. The dates of sale, commodities, and agreed prices 
are as follows: 


men. 20, 1RGG . Pear: celery ccs oh ee bees $85. 00 
Reb. 2: 2560; . Lettvee- and Crepe... ose oss io cca edins 116. 75 
Feb. 21, 1950 Beans, eggplant, and peppers....._.......«.-.--. 1.1... 244. 00 
Feb. 28, 1950 Eggplant, wax beans, and celery_._-------_--_------_- 167. 50 

a ac ape age i eee he Shel ence 613. 25 


Complainant delivered the produce to respondent’s truck driver at 
Philadelphia, Pennsylvania, for transportation to respondent’s place 
of business at Menands, New York. 

4. Respondent accepted delivery of the four lots of produce but 
has failed to pay complainant the agreed purchase price of $613.25, 
or any part thereof. 

5. Formal complaint was filed June 6, 1950, which was within 
nine months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged therein and a waiver of 
oral hearing, as provided in the rules of practice (7 CFR 47.8 (c)). 

During February 1950, respondent purchased from complainant, 
after inspection by respondent’s agent, four lots of perishable agri- 
cultural commodities consisting of lettuce, celery, eggplant, beans 
and peppers at agreed prices totaling $613.25. Complainant delivered 
the produce to respondent’s truck driver at Philadelphia, Pennsyl- 
vania, for transportation by truck to respondent at Menands, New 
York. Respondent issued a check for $613.25 in payment for this 
produce but payment was refused because of insufficient funds. Re- 
spondent later gave complainant two checks, one for $313.25 and an- 
other for $300, in payment, but both these checks were returned un- 
paid. The failure of respondent to pay for the produce is in violation 
of section 2 of the act. Complainant should be awarded reparation in 
the amount of $613.25, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $613.25, with interest thereon at the 
rate of 5 percent per annum from March 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 9A.D, 
(No. 2547) 
PACA Doc. No. 5391.* Decided August 17, 1950. 


Dismissal of Notice to Show Cause 


Where applicant for a license under the Perishable Agricultural Commodities 
Act, 1930, was served with a notice to show cause why a license should not 
be denied, and subsequently applicant withdrew its application, the notice to 
show cause is dismissed.** 


Mr. Webster P. Mazson for Production and Marketing Administration. Respond- 
ent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
DISMISSAL OF NOTICE TO SHOW CAUSE 


On July 27, 1950, a notice to show cause was issued herein alleging 
that * * * had engaged in certain activities warranting denial 
of its application for a license, filed June 14, 1950, under the pro- 
visions of the Perishable Agricultural Commodities Act. Notice 
was given that a hearing on the application would be held not later 
than August 11, 1950, unless the applicant requested that a hearing 
be held at a later date. By a telegram dated July 31, 1950, the appli- 
cant requested withdrawal of its application for a license under the 
act. Accordingly, in view of the applicant’s action, the notice to show 
cause is hereby dismissed. 


(No. 2548) 


AMERICAN Fruit Growers, Inc. v. S. T. Runzo & Co., Inc. PACA 
Doc. No. 5365. Decided August 18, 1950. 


Denial of Petition for Reconsideration 


Where, after a reparation order was issued on the basis of respondent's default, 
respondent filed a petition for reconsideration and motion to reopen after 
default, but failed to show any error in the order or good reason for reopen- 
ing, respondent’s petition for reconsideration and motion to reopen after 
default are denied, without service on the other party. 


Messrs. Nelson & Campbell, of Altoona, Pennsylvania, for respondent. 


Decision by Thomas J. Flavin, Judical Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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ORDER DENYING PETITION FOR RECONSIDERATION, AND DENYING 
MOTION TO REOPEN AFTER DEFAULT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.), in which 
a decision was rendered on July 5, 1950, ordering respondent to pay 
to complainant as reparation $1,497.80, plus interest. Under the 
rules of practice, failure to file an answer to the formal complaint 
in a reparation proceeding constitutes an admission of the allegations 
of the complaint and authorizes issuance of an order without further 
formal proceedings. The order in this case was issued on the basis of 
respondent’s default, since respondent, after notice, failed to file 
an answer to the formal complaint. 

The order was served on respondent on July 7, 1950. On July 14, 
1950, which was within the time prescribed by the rules of practice, 
respondent filed a petition for reconsideration, including a request 
that the proceeding be reopened for the purpose of allowing respond- 
ent to enter its defense. Set forth in the first paragraph of 
respondent’s petition is a complete statement of the defense which 
respondent seeks to plead and prove. 

Section 47.24 of the rules of practice requires a petition for recon- 
sideration to state specifically the matters claimed to have been errone- 
ously decided and the alleged errors. Respondent’s petition does this 
with respect to two alleged errors. The remainder of the petition 
is devoted to general allegations to the effect that the order was based 
solely on respondent’s constructive admissions and not on the entire 
record, and to setting forth respondent’s version of what transpired 
without specification as to where the record supports respondent’s 
version rather than that offered by complainant. 

The first error alleged is in the finding that respondent did not re- 
ject the shipment until 3:00 p. m., January 20, 1950, more than three 
days after it received notice of arrival of the car. Paragraph 1 (c) of 
the petition alleges that respondent examined the commodity when it 
arrived and immediately notified the broker, by telephone, that it 
could not accept the shipment. Paragraph 3 of the petition directs 
our attention to exhibit 1-A (4) attached to the report of investigation 
as proof thereof. Respondent evidently is referring to a statement 
made by the broker during a teletype conversation between the broker 
and complainant on January 20, 1950, which reads in part as follows: 

“He (respondent) complained first day and definitely filed complaint early 
morning 18th. Personally feel within time limits.” 

Yet the broker refutes his own statement in at least three other places 
in the record by clearly and repeatedly stating that respondent ad- 
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mitted that the commodity met contract requirements and that it was 
“what he bought” (Exhibits 1 and 1-A (4)). So long as respondent 
thus disclaimed any right to reject, any complaint it may have voiced 
could hardly have been a rejection, but instead was more likely to have 
been a grumbling acceptance. Indeed, in the same exhibit the broker, 
in explaining the sequence of events which led to respondent’s ultimate 
rejection, indicates that respondent took an “arbitrary attitude” only 
after being advised that the best the broker could do to mitigate the 
loss was to divert to New York for sale on consignment for respond- 
ent’s account. Exhibit 1-A (3) proves that this must have been after 
10:00 a. m., January 18, 1950, at which time the broker made arrange- 
ments for a consignment sale in New York City, and at which time 
the 24-hour period allowed a buyer for acceptance or rejection under 
the regulations (7 CFR 46.2 (r) and (s)) had already expired. We 
conclude, therefore, that respondent’s rejection of the shipment was 7 
not timely, and no error in the order is shown in this regard. 

The second error alleged by the petition is in the finding that the re- 
jection was without reasonable cause. Paragraph 4 of the petition | 
alleges that the commodity, although sold as U.S. No. 1 grade, was in 
fact only 80 percent U.S. No. 1 at the time it was sold, a fact claimed 
to have been proven by the inspection certificate made at destination, 
Cresson, Pennsylvania, on January 20, 1950, eight days after the sale 
(Ex. 3—A attached to the report of investigation). Respondent main- 
tains that the defects revealed by this destination inspection “must 
necessarily have been present at time of shipment,” thus proving that 
the lettuce did not meet contract requirements and therefore was law- | 
fully rejected. 

The lettuce involved herein was officially inspected at Weslaco, | 
Texas, the day before it was sold to respondent. The inspection cer- 
tificate, attached to the complaint as exhibit D, reveals “approximately 
\% of 1% slimy decay; other grade defects average within tolerance, 7 
U.S. No. 1, Standard Pack.” Yet three days after arrival at destina- F 
tion, another official inspection revealed 4 percent grade defects con- 
sisting chiefly of open heads and broken midribs, and condition defects 
consisting of 9 percent tip burn, 6 percent badly bruised or crushed 
heads, and 1 percent soft rot. Since this was an f. o. b. sale, the lettuce 
was required by the contract to be of U. S. No. 1 quality at the time of 
sale. Although this destination inspection does seriously challenge 
the results of the shipping point inspection, surely respondent’s con- 
tention that the condition factors noted “must necessarily have been 
present at time of shipment” is incorrect. For example, tip burn is a 
progressive defect, the amount of which may increase considerably in 
a comparatively short time. Whereas the official inspection made 
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three days after the shipment arrived at destination, revealed nine per- 
cent tip burn, the Railroad Perishable Inspection Agency report, made 
two days earlier, makes no note of any tip burn. The official inspec- 
tion also reports six percent bruised or crushed heads. At least a part 
of this damage may have occurred in transit, and since this was an 
f. o. b. contract, respondent would stand the risk thereof. Under the 
U. S. Standards for Iceberg Lettuce, U. S. No. 1 grade allows a total 
tolerance of ten percent for such defects. This was an f. o. b. ship- 
ment from Texas to Pennsylvania, and therefore because of the possi- 
bility of normal damage in transit, a reasonable amount of condition 
defects must be allowed in addition to this ten percent. Finally, the 
destination inspection was not made until more than three days after 
the shipment arrived. We conclude therefore that the shipping point 
inspection, which found the lettuce to be of U. S. No. 1 grade, is the 
best evidence of the quality and condition of the commodity at the time 
of the f. o. b. sale and that the record contains insufficient evidence to 
warrant a finding that the lettuce was not in conformity with the con- 
tract. There was no error in this respect. 

Respondent’s general argument that the order was based solely on 
its constructive admissions, without regard for the evidence pre- 
sented in the record, is of no significance. The order was based on 
the entire record and is amply supported by the record as illustrated 
above. 

In the final paragraph of the petition respondent directs a request 
to the Secretary that the proceeding be reopened for the purpose of 
allowing respondent to plead its defense as set forth in the first 
paragraph. 

In order to grant this request, we must find that the request is 
timely and that it states “good reason” for reopening. Coming as it 
does more than seven weeks after respondent’s default, we doubt 
whether it should be considered timely. Further, we conclude no 
“good reason” is shown. 

Respondent attempts to prove good reason for reopening by stating 
in the petition its complete defense, which it claims is “substantially 
set forth and supported by Exhibits Nos. 1 to 6 attached to the Report 
of Investigation * * *,” 

The gist of respondent’s defense is that it rejected the shipment 
on January 17, 1950, immediately after arrival and examination of 
the commodity, that complainant acquiesced in the rejection and 
agreed to resell the car elsewhere, respondent to absorb any part of 
complainant's loss which was due solely to a decline in the market, 
and that subsequently, complainant being unable to dispose of the 


car elsewhere, the parties entered into a new agreement under which 
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the result of federal inspection for U. S. No. 1 grade at destination 
were to determine whether the lettuce was to be disposed of for re- 
spondent’s account, or whether respondent was to be absolved of all 
responsibility in connection with the shipment. 

There is no suggestion that new or even different evidence is relied 
upon to prove this defense. Rather, it is claimed to be proven by 
the present record. 

As for the first point in respondent’s defense, that the rejection was 
timely, the present record contains a letter from respondent to the 
Department, dated April 4, 1950, in which respondent states: “We 
told him (complainant’s sales manager) we could not use this kind 
of lettuce on our market but rather than to have a controversy over 
the matter, asked him if he could sell it for us, even at a little dis- 
count, as he claimed the market was 25 cents to 50 cents lower” 
(Ex. 2 attached to the report of investigation). In other words, in- 
stead of disowning the carload and denying all liability thereon, 
respondent requested resale for respondent. This admission is re- 
spondent’s own letter, its only contribution to the record in this 
case, flatly contradicts its present allegation. 7 CFR 46.2(s) defines 
“acceptance” to include any action by a purchaser which is inconsistent 
with the rejection of produce. Surely requesting resale on respond- 
ent’s behalf, respondent to suffer the loss, is an act inconsistent with 
rejection. We see no justification for reopening the proceeding to 
allow respondent to impeach its own evidence on this point. 

Likewise we feel that no “good reason” for reopening is shown 
with respect to the second point in respondent’s defense. This same 
letter from respondent to the Department refutes respondent’s present 
contention that complainant agreed to take back the commodity sold 
and discharge respondent from its obligation to pay the purchase 
price under the contract of sale. The record is replete with proof 
that all attempts to dispose of the commodity elsewhere were attempts 
on respondent’s behalf. This is conclusively proven by the fact that 
respondent disapproved of the consignment sale arranged with 
American Fruit Growers in New York City. 

If respondent had actually been relieved from its contract, it would 
have had no interest in the manner in which the commodity was ulti- 
mately disposed of. If complainant had, in fact, agreed to the re- 
jection, how it disposed of the commodity would have been solely 
complainant’s affair. This conclusion in the order was not based on 
respondent’s constructive admissions alone, nor even on complainant’s 
evidence in the report of investigation, but rather is confirmed by 
Ex. 2 submitted by respondent, and we see no good reason for allow- 
ing respondent to challenge its own previous statement. 
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Paragraph 1 (e) of the petition alleges that the parties, in effect, 
abandoned their original f. o. b. contract under which complainant 
was obligated to furnish lettuce of U. S. No. 1 quality at the time of 
sale, and entered into a new agreement under which respondent was 
to be held liable for the purchase price only if the lettuce graded 
U.S. No. 1 at destination, two or three days after arrival. The peti- 
tionreads: “* * * if upon such inspection the car failed to grade 
U.S. No. 1 Standard Pack your petitioner would be absolved of any 
and all responsibility in connection with said car * * *.” We 
feel it unlikely that complainant or its agent so relinquished its rights 
under the original contract of sale. 

To reopen for the purpose of allowing respondent to attempt to 
prove that complainant, when put on notice that it was going to be 
held strictly to its obligation under the contract, responded by volun- 
tarily enlarging its obligation by binding itself to furnish even better 
lettuce than it was legally bound to furnish under the contract would 
be to reopen merely to belabor the record. 

We conclude that no error in the order of July 5, 1950, has been 
shown, nor has respondent offered good reason for reopening. The 
petition should be dismissed without service on the other party, and 
the motion to reopen should be denied. 


ORDER 


Respondent’s petition for reconsideration is denied. 

Respondent’s motion to reopen after default and leave to file formal 
answer is denied. 

The reparation awarded in the order of July 5, 1950, shall be paid 
within 30 days from the date of this order. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2549) 


Wiuu1am Swaptiro v. Revsen Rosenruat Co. PACA Doc. No. 5397. 
Decided August 18, 1950. 


Failure to Pay Purchase Price—Default 


Where complainant sold to respondent lettuce, carrots, and celery but respondent 
failed to pay the purchase prices and failed to answer the complaint, held, 
that respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and his failure 





1026 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 9A.D, 


to pay the purchase price is a violation of the act for which reparation 
should be awarded complainant in the amount of the purchase prices.* 


Jurisdiction—Transaction in Interstate Commerce 


Where vegetables sold by complainant to respondent did not move out of the 
state in which the sale took place but they were portions of carload ship- 
ments which complainant had purchased from out-of-state shippers or which 
had been consigned by them to complainant for selling, held, that the vege- 
tables moved in interstate commerce to complainant and there was a prima 
facie showing that the sales to respondent were transactions in interstate 
commerce within the meaning of the act.* 

Mr. William Shapiro of New York, New York, complainant pro se. Mr. Fred- 
erick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seqg.). Infor- 
mal complaint was received February 7, 1950. Formal complaint was 
filed May 26, 1950, alleging that complainant sold to respondent dur- 
ing October and November 1949, several shipments of lettuce, carrots, 
and celery and that respondent accepted the produce but failed to pay 
any part of the purchase prices totaling $624. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation of the complaint. A copy of the report of investi- 
gation was served upon complainant on June 30, 1950. On July 1, 
1950, copies of the report of investigation and the formal complaint 
were served upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days there- 
after and that, in accordance with section 47.8 (c) of the rules of prac- 
tice, failure to file an answer would constitute a waiver of hearing 
and an admission of the facts alleged in the complaint. Respondent 
did not file a formal answer. The issuance of an order is therefore 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, William Shapiro, whose address 
is 364 Washington Street, New York, New York. 

2. Respondent is a partnership composed of Robert Rabinowitz and 
Manning Kerlan, trading as Reuben Rosenthal Company, whose ad- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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dress is 2 North Clinton Street, Poughkeepsie, New York. At the 
time of the transactions involved herein respondent was not licensed, 
but was subject to license under the act. A license previously held 
by respondent was allowed to terminate on June 25, 1949. 

3. On or about October 31, 1949, complainant sold to respondent 
three crates of carrots at $6.50 per crate, 12 crates of lettuce at $8.50 
per crate, and five crates of celery at $3.25 per crate, or a total purchase 
price of $137.75. 

4, On or about November 2, 1949, complainant sold to respondent 
seven crates of lettuce at $9 per crate, or a total purchase price of $63. 

5. On or about November 3, 1949, complainant sold to respondent 
five crates of lettuce at $9 per crate, two crates of carrots at $7 per crate, 
and five crates of celery at $3.25 per crate, or a total purchase price of 
$75.25. 

6. On or about November 9, 1949, complainant sold to respondent ten 
crates of lettuce at $9.50 per crate, two crates of carrots at $7 per crate, 
three crates of celery at $3 per crate, and five crates of lettuce at $9 per 
crate, or a total purchase price of $163. 

7. On or about November 14, 1949, complainant sold to respondent 
five crates of lettuce at $10 per crate, five crates of lettuce at $9 per 
crate, five crates of celery at $3.50 per crate, and three crates of carrots 
at $7.50 per crate, or a total purchase price of $135. 

8. On or about November 15, 1949, complainant sold to respondent 
five crates of lettuce at $10 per crate, or a total purchase price of $50. 

9. The foregoing six contracts were made in the course of interstate 
commerce. 

10. Each of the six lots of produce was delivered to an agent of 
respondent in New York City and shipped in respondent’s trucks from 
New York City to, and accepted by, respondent in Poughkeepsie, 
New York. 

11. The purchase prices for the six lots of produce sold by complain- 
ant to respondent totaled $624, no part of which has been paid by 
respondent. 

12. Informal complaint was received February 7, 1950, which was 
within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint and a waiver of 
oral hearing as provided for in the rules of practice (7 CFR 47.8 
(c)). It appears from the report of investigation that respondent 
admits liability for the full amount claimed by complainant and that 
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its failure to pay is due solely to financial difficulties. In this connec- 
tion, the report shows that respondent forwarded to complainant a 
check for the purchase prices of the first three lots of produce but the 
check was dishonored when presented for payment. 

During the investigation of the informal complaint, respondent’s 
attorney claimed the Department was without jurisdiction over the 
transaction involved herein. He argued that the transactions were 
not in interstate commerce because both complainant and respondent 
were located in the State of New York, and thé produce had become 
the property of complainant and had come to rest at his place of busi- 
ness. This matter was brought to complainant’s attention by the 
Regulatory division. On March 7, 1950, complainant submitted a 
statement showing the fresh vegetables sold to respondent were por- 
tions of carload shipments which had been either shipped by Cali- 
fornia shippers to complainant for sale on consignment or which com- 
plainant had purchased direct from California shippers, and, in one 
instance, from a dealer at Chicago, Illinois. 

Where produce is shipped in interstate commerce to a receiver on a 
consignment for sale basis, the produce remains the property of the 
shipper and is considered to be in interstate commerce up to and in- 
cluding the sale by the receiver for the account of the shipper. JZ. A. 
Spilman v. Maurice Waller, PACA Docket No. 2509, S. 1486. The 
produce which complainant purchased outright moved in interstate 
commerce to New York City. Since the produce was perishable in 
nature, it is reasonable to assume that the produce had not come to 
rest, in the sense that its interstate character had ended, prior to the 
sale to respondent, John Mercurio v. Estes Market, PACA Docket 
No. 4913, 7 A. D. 1000. It is concluded that there is a prima facie 
showing that the sales to respondent were transactions in interstate 
commerce within the meaning of the act. 

Respondent’s failure to pay promptly the full contract purchase 
prices is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $624, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $624, with interest thereon at the rate of 
5 percent per annum from December 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2550) 


Tur Baurimore Fruir & Propuce Ass'n. Inc. v. Kramepas Froir 
Company, Inc. PACA Doc. No. 5401. Decided August 18, 1950. 


Failure to Pay Purchase Prices—Effect of Failure to Answer Complaint within 
Limitation Period under Act—Issuance of Order without Further Procedure 


Where respondent-buyer failed to file a timely answer to a complaint alleging 
failure to pay agreed purchase prices for certain commodities bought by 
respondent, but after the expiration of the time allowed for filing of an 
answer, respondent did file an answer admitting all the allegations of the 
complaint and respondent’s liability for the amount claimed, it is held, that, 
although the answer was not filed within the allotted time, the issuance of 
an order is authorized without further procedure, and respondent’s failure 
to pay the agreed purchase prices for the various commodities is a viola- 
tion of the act for which complainant should be awarded reparation.* 

Baltimore Fruit & Produce Assn., Inc., of Baltimore, Maryland, complainant 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.), insti- 
tuted by the complainant against the respondent, alleging failure 
to pay the agreed purchase prices for certain commodities bought 
from various Baltimore merchants in November and December 1949. 
A copy of the report of investigation and a copy of the formal com- 
plaint were served by registered mail upon respondent on July 11, 
1950. A copy of the report of investigation was likewise served upon 
complainant on June 28, 1950. 

At the time of the service of the complaint, respondent was noti- 
fied in writing that an answer to the complaint should be filed within 
20 days from the receipt of such notice and that, in accordance with 
§ 47.8 (c) of the rules of practice, failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint. No answer 
was filed within the allotted time, thus placing respondent in default. 
However, respondent did file an answer after the expiration of the 
time allowed for filing, admitting all of the allegations contained in 
the complaint. Respondent further states in the answer that it is 
no longer engaged in business because many of its creditors defaulted 
in payment of their obligations and that respondent likewise is unable 
to meet its own obligations. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant, The Baltimore Fruit & Produce Ass’n., Inc., is a 
corporation whose business address is 12 East Pratt Street, Balti- 
more, Maryland. 

2. Respondent, Kramedas Fruit Company, Inc., is a corporation 
whose address is 113 East 4th Street, Wilmington, Delaware. At the 
time of the transactions involved in this proceeding, respondent was 
licensed under the act. 

3. On various dates from November 29 to December 17, 1949, in 
the course of interstate commerce, the following Baltimore merchants, 
by oral contract, sold to the respondent perishable agricultural com- 
modities at the prices indicated, f. o. b. Baltimore, Maryland: 


Date sold Name of seller Commodity 


11-29-49 10 Grapefruit 
11-29-49 d 40 Tangerines 


38 Temple oranges 
-| 19 Grapefruit 
-| 10 Grapefruit _- 
.| 20 Tangerines- 


15 Potatoes 
10 Grapefruit 
10 Grapefruit 


di 
W. E. Jones & Co., Inc__-. 
— P. Nolan Co-- 


-do 
C. D. Beggs Co., Inc 
Schley Brothers 
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4. During the months of May and June 1950, C. D. Beggs Co., Inc., 
W. E. Jones & Co., Inc., The John P. Nolan Co., Schley Brothers, and 
Zimmerman Bros., all of Baltimore, Maryland, assigned to complain- 
ant the above described accounts for purposes of collection. 

5. Respondent accepted all of the commodities here involved and 
transported the same by truck from Baltimore, Maryland, to Wilming- 
ton, Delaware. Respondent has failed to pay complainant, or its 
assignors, any part of the agreed purchase prices for these commodi- 
ties, totaling $1,665. 

6. The formal complaint was filed on June 21, 1950, which was 
within 9 months from the time the causes of action herein accrued. 
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CONCLUSIONS 


The answer to the complaint, although not filed within the allotted 
time, admits the allegations of the complaint and respondent’s liability 
for the amount claimed. Accordingly, the issuance of an order is 
authorized without further procedure. 

The failure of respondent to pay the agreed purchase prices for the 
various commodities is a violation of § 2 of the act, for which com- 
plainant should be awarded reparation, with interest, and the facts 
should be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,665, with interest thereon at the 
rate of 5 percent per annum from January 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2551) 


A. Dupa & Sons CooPpeRATIVE ASSOCIATION v. Crry Propuce Company. 
PACA Doc. No. 5407. Decided August 22, 1950. 


Failure to Pay Purchase Price—Default 


Where complaint alleges that complainant sold 500 crates of celery to respondent 
but that respondent failed to pay the purchase price, and where respondent 
did not file an answer to the formal complaint, it is held, failure to file an 
answer constitutes an admission of the facts alleged in the complaint and a 
waiver of hearing, and respondent’s failure to pay the agreed contract price 
is in violation of the act for which reparation should be awarded complainant 
in the amount of the contract price, with interest.* 


A. Duda & Sons Coop. Ass’n., of Oviedo, Florida, complainant pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Infor- 
mal complaint was received April 20, 1950. Formal complaint was 
filed May 22, 1950, alleging that complainant sold to respondent 500 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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crates of Pascal celery for $925, but that respondent has failed to pay 
the purchase price. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served upon 
complainant on July 14, 1950. On the same day copies of the formal 
complaint and the report of investigation were served upon respondent. 

At the time of service of the formal complaint respondent was noti- 
fied in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of hearing and an 
admission of the facts alleged in the complaint. Respondent did not 
filean answer. The issuance of an order is therefore authorized with- 
out further proceedings. 



















FINDINGS OF FACT 






1. Complainant A. Duda & Sons Cooperative Association is a cor- 
poration whose address is Oviedo, Florida. 

2. Respondent is a partnership composed of Frank Traina and 
Luke Webb Hensen trading as City Produce Company whose address 
is Houston, Texas. At the time of the transaction complained of 
herein respondent was licensed under the act. 

3. On or about January 21, 1950, in the course of interstate com- 
merce, complainant sold to respondent a truckload of U. S. No. 1 grade 
Pascal celery consisting of 500 crates at $1.75 per crate, f. o. b., plus 
10 cents per crate precooling charge. The total contract price was 
$925. 

4. Celery which conformed with the terms of the contract was 
shipped by complainant, in interstate commerce, from Florida to re- 
spondent in Texas and accepted by the respondent. 

5. Respondent has not paid complainant the contract price of $925, 
or any part thereof. 

6. Informal complaint was received April 20, 1950, which was 
within nine months after this cause of action accrued. 



















CONCLUSIONS 





Failure of the respondent to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The record discloses that on or about January 21, 1950, in the course 
of interstate commerce, complainant sold to respondent 500 crates of 
U.S. No. 1 Pascal celery at $1.75 per crate, f. o. b., plus 10 cents per 
crate pre-cooling charge, or a total contract price of $925. The record 
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indicates that complainant shipped produce, which conformed with the 
terms of the contract from Florida to respondent in Texas and that 
the celery was accepted by the respondent. Respondent failed to pay 
the contract price, or any part thereof. 

Respondent’s failure to pay promptly the agreed contract price is 
in violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $925, with interest, and the facts should 


be published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $925, with interest thereon at the rate of 5 


percent per annum from February 1, 1950, until paid. 
The facts and circumstances as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2552) 


Amatore DiGio1a v. Rosentuat Company, Inc. PACA Doc. No. 
5234. Decided August 22, 1950. 


Failure to Account for Money Due—Evidence—Effect of Account Stated by 
Parties 


Where complainant contended that respondent owes him a certain sum of money 
in connection with watermelon transactions engaged in by the parties during 
the 1948 watermelon season, and respondent denied any liability to complain- 
ant with respect to such transactions, but the evidence shows that an account 
stated, later repudiated by respondent, was agreed to by the parties at the 
close of the watermelon venture, showing a substantial portion of the 
amount claimed as being due from respondent to complainant, and that a 
conference was later had between the parties, their attorneys, and others, at 
which most of the items in the account stated, plus additional items cover- 
ing freight and commission charges were admitted by respondent to be due 
the complainant, it is held, that respondent is indebted to complainant in 
the amount alleged in the complaint and that respondent’s failure to pay 
this sum is a violation of the act entitling complainant to an award of 


reparation.* 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Messrs. Foley 
¢ Foley, of Chicago, Illinois, for respondent. Miss Lenore H. Langford, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seg.). A 
formal complaint was filed on July 12, 1949, in which it is alleged that 
respondent failed to account to complainant for various carloads of 
watermelons shipped during the 1948 season. A copy of the com- 
plaint and a copy of the report of investigation made by the Fruit 
and Vegetable Branch of the Department were personally served by 
Edward W. Gibson, of the Department, upon David Rosenthal, presi- 
. dent of respondent corporation, at 10:35 a. m., November 3, 1949, at 
the premises of Arthur Gerber and Co., Chicago, Illinois. A copy of 
the investigation report was served by registered mail upon com- 
plainant’s attorneys on October 6, 1949. 

Respondent filed an answer to the complaint on November 28, 1949, 
admitting the “carrying on of transactions covering perishable agri- 
cultural commodities,” but denied all liability to complainant in con- 
nection with such transactions. 

While the amount involved exceeds $500, the issues are determined 
under the shortened procedure provided by the rules of practice, since 
the parties waived an oral hearing by their failure to request such 
hearing within the allotted time. 


FINDINGS OF FACT 


1. Complainant is an individual, Amatore DiGioia, whose post of- 
fice address is 2700 South Ashland Avenue, Chicago, Illinois. 

2. Respondent, Rosenthal Company, Inc., is a corporation whose 
address is 1425 South Racine Avenue, Chicago, Illinois. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 

3. On or about June 14, 1948, a carload of watermelons was shipped 
in interstate commerce from Falfurrias, Texas, in car SP 77724, to 
respondent in Chicago, Illinois. This shipment of watermelons was 
turned over to complainant by respondent for handling on consign- 
ment, and complainant incurred a deficit thereon in the amount of 
$34.42. 

4. On or about June 14, 1949, a carload of watermelons in car ATSF 
68949 was shipped in interstate commerce from Derby, Texas, to 
respondent at Chicago, Illinois, which shipment was turned over by 
respondent to complainant for handling on consignment and on which 
was incurred a deficit of $117.36. 

5. Four cars of watermelons, BREX 1033 and ART 24078 shipped 
from Franklin, Texas, on July 5, 1948, ART 17279 shipped from 
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Franklin, Texas, on July 6, 1948, and SP 72833 shipped from Jewett, 
Texas, on July 6, 1948, all in interstate commerce to respondent at 
Chicago, Illinois, were purchased by complainant from respondent. 
Subsequently, respondent agreed to refund to complainant the sum 
of $50 on each of the four cars of watermelons, thereby reducing the 
total purchase price on these cars by $200. 

6. On or about June 25, 1948, a carload of watermelons in car 
SP 73478 was shipped in interstate commerce from Navasota, Texas, 
to Chicago, Illinois, and was sold by respondent to complainant for 
the agreed purchase price of $897.85. Prior to delivery of the said 
shipment to complainant, respondent sold 450 melons from this car 
to Anthony Cuttone, without the knowledge or consent of complain- 
ant. At respondent’s request, complainant sold the remainder of 
the melons in car SP 73478, incurring a total loss thereon of $568.10. 

7. On or about July 6, 1948, a carload of watermelons in car NOTM 
54195 was shipped in interstate commerce from Jewett, Texas, to 
respondent at Chicago, Illinois. At respondent’s request, complain- 
ant disposed of this shipment of melons by sale to one Pedi, incurring 
labor or commission charges for handling of $25. Complainant also 
paid freight charges on car NOTM 54195 amounting to $287.68, which 
respondent has not refunded to him, making a total of $312.68, due 
complainant in connection with this transaction. 

8. On or about August 3, 1948, in the presence of the bookkeeper 
handling the watermelon transactions between complainant and re- 
spondent, an account stated was agreed upon between complainant 
and respondent, showing the following amounts due the complainant 
from the respondent: car SP 77724, $34.42; car ATSF 68949, $117.36 ; 
cars HRTX 1033, ART 24078, ART 17279 and SP 72833, $200.00; 
car SP 73478, $568.10; making a total of $919.88. Respondent has 
not paid complainant this amount or any part thereof. 

9. Informal complaint was filed on September 8, 1948, and within 
nine months from the time the alleged cause of action accrued. 


CONCLUSIONS 


Complainant contends that respondent owes him $1,232.56 in con- 
nection with watermelon transactions engaged in by the parties dur- 
ing the 1948 season. In its answer, respondent admits the carrying 
on of transactions “covering perishable agricultural commodities,” 
but denies the account stated and respondent’s liability to complain- 
ant in any amount. There is ample evidence to support complainant’s 
position however, in the form of complainant’s opening statement of 
facts with sales check sheets and other exhibits attached, and the 
affidavit of Leonard Golden, who states that he was the bookkeeper 
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for the watermelon venture between complainant and respondent, 
and that an accounting was had between the parties in his presence 
and that he heard David Rosenthal, of respondent corporation, tell 
complainant that he would, in the early part of the week following 
(August 3, 1948), send complainant a check for respondent’s in- 
debtedness to complainant. Golden attached a copy of account 
stated, bearing date of August 3, 1948, to his affidavit. 

In addition to this evidence, there is attached to the report of 
investigation a lengthy and comprehensive statement by W. M. Miller 
of the Regulatory Division, Fruit and Vegetable Branch, regarding 
a conference, at which he was present, between complainant and re- 
- spondent, their attorneys, and other material witnesses. It appears 
that Mr. Miller examined the records of the parties and heard re- 
spondent’s admission of liability for most of the items in question. 
While he did not remain to the end of the conference, Mr. Miller was 
convinced that respondent was indebted to complainant in an amount 
exceeding a thousand dollars. 

While the account stated does not contain the $25 item for com- 
mission or labor charges claimed by complainant for disposing of 
car NOTM 54195, W. M. Miller states that it was agreed at the con- 
ference between the parties that respondent was indebted to com- 
plainant for this amount. Miller further states that the parties’ 
reports showed that complainant paid the freight charges on this car, 
and the record here contains a cancelled check issued by complainant 
to the carrier in the amount of $287.68 covering freight on car NOTM 
54195. 

From the evidence of record, it is concluded that respondent is in- 
debted to complainant in the amount shown by the account stated, 
being $919.88, plus $25 handling charges and $287.68 freight charges 
on car NOTM 54195, or a total indebtedness of $1,232.56. Respond- 
ent’s failure to pay to complainant the amounts due in connection with 
the transactions here involved was and is a violation of section 2 of the 
act. Complainant should be awarded reparation in the amount found 
to be due, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,232.56, with interest thereon at the 
rate of five percent per annum from September 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Sam Eceatnick Company v. Ben Cote Propuce Company. PACA 
Doc. No. 4988. Decided August 22, 1950. 


Failure to Account and Make Payment under Joint Account Agreement 


Where, under a joint account agreement, respondent purchased 47 carloads of 
peaches and sold some of the shipments, and complainant sold the remainder 
and accounted to respondent for its sales, but respondent reported to com- 
plainant only a profit of “$731.23,” without itemizing the shipments or giving 
further information and complainant demanded a further accounting, it is 
held, that respondent failed to keep satisfactory records of the transactions 
and, in violation of the act, respondent failed and refused truly and cor- 
rectly to account and to make full payment promptly to complainant, and 
therefore, reparation should be awarded complainant for the amount found 
to be due upon investigation by the Department of the books and records 
of the parties.* 


Evidence—Failure and Refusal Truly and Correctly to Account 


Where, under a joint account agreement, respondent purchased 47 carloads of 
peaches for the partnership, disposed of some of the peaches, and in con- 
nection with his sales reported to his copartner a profit of “$731.23” without 
itemizing the shipments, without reporting a rebate received from the grower, 
and without furnishing other information, held, the evidence shows respond- 
ent failed and refused truly and correctly to account in violation of the act.* 


Partnership—Individual Partners as Parties 


In complaint under act individual partners need not be named as parties, and a 
partnership may sue in its common name to enforce a substantive right 
existing under the Constitution or laws of the United States.* 


Partnership—Account by Partner for Secret Pofits 


Under a joint account agreement, a partner receiving a secret commission or re- 
bate should share such profit with his copartner.* 


Mr. Frank Golbus of Golbus & Golbus, of Chicago, Illinois, for complainant. 
Mr. S. A. Miller of Miller & Head, of Atlanta, Georgia, for respondent. 
Mr. Cleve W. Allen, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.), for the 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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recovery of $2,882.15 claimed to be due from respondent on an ac- 
counting under a joint account agreement entered into by complain- 
ant and respondent for the handling of 47 carloads of peaches. In- 
formal complaint was made to the Regulatory Division, Fruit and 
Vegetable Branch, on December 19, 1946, and a formal complaint was 
filed on June 1, 1948. On July 2, 1948, by registered mail, a copy of 
the report of investigation prepared by the Regulatory Division was 
served on complainant, and copies of the formal complaint and of 
the report of investigation were served on the respondent. Respond- 
ent filed an answer on July 13, 1948, which included a request for an 
- oral hearing and a motion to dismiss. Pursuant to leave granted by 
the presiding officer, complainant, on August 13, 1948, filed an amended 
complaint. On September 28, 1948, respondent filed an answer and 
motion to dismiss the amended complaint. Respondent’s motion to 
dismiss the amended complaint was denied by the presiding officer 
on November 12, 1948. At the hearing respondent insisted on his 
original motion to dismiss the entire complaint, and the motion was 
denied. 

It is alleged in the formal complaint that on or about May 14, 1946, 
complainant entered into a joint account agreement with respondent 
to handle approximately 50 carloads of peaches, the entire crop of 
J. T. Walton, Meriwether County, Georgia, and that respondent has 
failed to account to complainant for the amount due under said 
agreement. Respondent’s answer denies the material allegations of 
the complaint. 

An oral hearing was held at Atlanta, Georgia, on November 1, 
1949, at which both parties were represented by counsel. There were 
offered in evidence certain documents which are attached to the 
transcript of the hearing marked Complainant’s Exhibits 1 to 13, 
inclusive, and Respondent’s Exhibits 1 to 3, inclusive. At the hear- 
ing, both complainant and respondent testified, and one additional 
witness, D. C. Westbrook, testified for respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Sam Egalnick and 
John B. McNerney, doing business as Sam Egalnick Company, whose 
post office address is 49 South Water Market, Chicago 8, Illinois. 

2. Respondent is an individual, Ben Cole, doing business as Ben 
Cole Produce Company, whose post office address is 891 Vedado Way, 
N. E., Atlanta, Georgia. At the time of the transactions involved 
herein, respondent was licensed under the act. 
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3. On or about May 14, 1946, in the course of interstate commerce, 
complainant and respondent entered into a joint account agreement 
for the handling of the entire crop of Elberta peaches grown by J. T. 
Walton, Meriwether County, Georgia, estimated to run 50 carloads. 
Under the agreement the said peaches would be purchased by respond- 
ent at prices of $3 per bushel for 2 inches and up, and $2.75 per bushel 
for 1%-inch size, all peaches to be U. S. No. 1 grade, f. 0. b. Woodbury, 
Georgia ; respondent would supervise the shipping of said peaches, and 
complainant would make sales of the peaches. The prices in question 
were agreed to by the parties upon respondent’s representation to com- 
plainant that they were the cheapest prices at which peaches of the 
kind could be purchased. 

4. Pursuant to the joint account agreement between the parties, 
complainant advanced the sum of $7,500 to respondent to be used in 
making payment of the purchase price of the peaches and to be ac- 
counted for in the settlement of the parties. Also, pursuant to the 
said agreement, respondent, on or about May 16, 1946, entered into an 
agreement with J. T. Walton for the purchase of the latter’s entire 
Elberta and Early Elberta peach crop at prices of $3 per bushel for 
peaches 2 inches and up in size, $2.65 per bushel for 17% inches mini- 
mum size, and $2 per bushel for 134 inches minimum size, all U. S. 
No. 1 grade, f. 0. b. cars on track at Woodbury, Georgia. 

5. Respondent mailed to complainant an unsigned copy of what 
purported to be the sales contract previously entered into by respond- 
ent and A. J. Walton showing the purchase of the Walton peach crop 
at prices of $3 per bushel for peaches 2 inches and up, and $2.75 per 
bushel for peaches of 17 inches minimum size, both U. 8S. No. 1 grade, 
f. o. b. refrigerator car on track, Woodbury, Georgia. Prior to the 
filing of the complaint respondent gave complainant no additional or 
different information as to the purchase contract actually entered into 
with Walton. 

6. At the time of entering into the purchase contract, respondent 
and Walton also agreed that respondent should receive from Walton a 
selling “commission” of 10 cents per bushel on all peaches sold. This 
agreement was not disclosed to complainant. 

7. On or about June 26, 1946, respondent commenced shipment of 
the Walton peach crop. Among the earliest shipments was one truck- 
load sold by respondent to a Mr. Sorell, and three shipments to A. J. 
Evans, Fort Valley, Georgia. These sales were made by respondent 
without complainant’s knowledge, and resulted in net profits of $123.20 
and $720.40, respectively, or a total net profit of $843.60. One-half 
this amount, $421.80, is payable to complainant. 
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8. On or about June 27, 1946, respondent commenced shipments to 
complainant at Chicago, Illinois. On or about July 2, 1946, and alter- 
nating with shipments to complainant, respondent commenced mak- 
ing shipments of the peach crop to Al Kaiser and Bros., Chicago, Illi- 
nois, pursuant to an agreement for the sale of 8 carloads of peaches 
entered into by respondent with this purchaser. Seven carloads of 
peaches were shipped to Kaiser pursuant to a joint account agreement 
entered into between respondent, Kaiser and Sam Berkson. Com- 
plainant knew that shipments were being made to Kaiser and did not 
‘object thereto. On or about July 6, 1946, and after shipment of the 
Early Elbertas to complainant, the peach market weakened. On or 
about July 11, 1946, complainant requested respondent to assist in mak- 
' ing disposition of the remainder of the crop. On or about July 12, 
1946, 4 shipments were made to Kaiser by respondent on a consignment 
basis. The remaining carload was shipped to complainant. In all, 
47 carloads and truckloads of peaches were shipped by respondent as 
follows: One truckload to Sorell, 3 shipments to A. J. Evans, 19 ship- 
ments to Kaiser, and 24 shipments to complainant. 

9. Kaiser paid respondent $11,100.15 for the 8 carloads of peaches 
sold and shipped to this dealer. Kaiser’s payments were $2,053.90 
in excess of the amount paid by respondent to Walton for these 
peaches. One-half this profit, or $1,026.95, is payable to complainant. 
Cole paid Walton a purchase price of $7,987.45 for the 7 carloads of 
peaches shipped to Kaiser pursuant to the joint account agreement 
between Kaiser, Berkson, and respondent. Kaiser paid Cole $8,071.75, 
as the agreed joint price to the three joint ventures. A net loss of 
$1,297.06 was incurred on these 7 shipments. One-third of this 
amount, or $439.25, was Cole’s share of the loss. Thus, Cole received 
a net sum from Kaiser on the 7 shipments of $7,639.40. This is $348.05 
Jess than Cole paid for the peaches. Complainant owes Cole half this 
loss or $174.02. The 4 carloads shipped by respondent to Kaiser on 
consignment resulted in a net loss of $416.13. Complainant should 
share one-half this loss, which amounts to $208.06. On the 19 car- 
loads shipped to Kaiser, the net balance due complainant is $644.87. 

10. The 24 carloads of peaches shipped to complainant were pur- 
chased by respondent from Walton for a total price of $27,694. These 
shipments were resold by complainant for $33,269.79, or a net profit 
of $2,689.63. One-half this amount, or $1,344.81, is payable to 
respondent. 

11. Unknown to complainant, Cole received a selling commission 
from Walton of $1,809.60. One-half this amount, or $904.80, is pay- 
able to complainant. 
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12. Complainant transmitted to respondent $29,542.25, including 
the original deposit, in connection with the purchase of peaches under 
the joint account agreement of the parties. Cole actually paid $27,694 
for peaches shipped complainant. Thus, there was an overpayment 
of $1,848.25 made by complainant, which amount is payable by 
respondent to complainant. 

13. On or about July 26, 1946, respondent was in the office of 
complainant in Chicago where the parties undertook a settlement. 
A statement of the peach account was prepared by complainant’s 
bookkeeper which showed an itemized accounting of the 24 shipments 
of peaches resold by complainant. Respondent reported to com- 
plainant a profit of “731.23” on the peaches handled by him. This 
amount was included in complainant’s accounting. The net balance 
on this accounting showed $795.54 due from respondent to complain- 
ant. Respondent subsequently mailed to complainant a check for 
795.54 marked “paid in full.” Complainant refused to accept the 
check in full settlement, and respondent stopped payment on the 
check. 

14. On September 12, 1947, counsel for respondent submitted to 
the Regulatory Division a copy of an “Accounting Between Ben 
Cole and Sam Egalnick Company” by Samuel M. Unger, Certified 
Public Accountant, under date of September 11, 1947, prepared from 
information submitted by respondent. The audit report is at vari- 
ance with information contained in the report of investigation pre- 
pared by Department investigators. For instance, the audit report 
makes no reference to the four shipments made by respondent to 
Sorell and Evans, or to the 10 percent selling commission credited to 
Cole by Walton. Also, the audit report shows a net balance due from 
respondent to complainant of $313.66; whereas, the reports prepared 
by Department investigators from the books and records of the parties 
show a net amount of $2,474.91 due from respondent to complainant. 

15. An informal complaint was filed on December 19, 1946, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


It is concluded that respondent’s motion to dismiss the proceeding 
on the ground that the complaint is not filed by the party with 
whom respondent dealt was properly denied. Rule 17 (b) of the 
Federal Rules of Civil Procedure provides tlt individual partners 
need not be named as parties, and a partnership may sue in its common 
name to enforce a substantive right existing under the Constitution 
or laws of the United States. This rule has been applied in cases 
arising under the act. Hdward H. Anderson & Co. v. Central Potato 
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Co., Inc., PACA Docket No. 3857, S. 2668 (unpublished), decided 
June 4, 1941. 

The existence of a joint account agreement between the parties, 
and its general terms are not disputed. The questions arise on ac- 
countings in connection with the purchase and sales of the peaches 
under the joint account agreement. 

On or about July 26, 1946, respondent was in the office of complain- 
ant in Chicago, where they undertook a settlement, and a statement 
was prepared by complainant’s bookkeeper. The statement itemizes 
the shipments handled by complainant, but contains no information 
with respect to the shipments handled by respondent, except it is 
indicated that respondent made a profit of “$731.23,” one-half of 
which, or $365.61, was payable to complainant. On this basis a bal- 
ance of $795.54 is shown on the statement as due by respondent to 
complainant. Later, respondent mailed a check for $795.54 to com- 
plainant, marked “Paid in full * * *.” Complainant refused to 
accept the check in full settlement, claiming that a further accounting 
was necessary, and respondent stopped payment on the check. Since 
that time no settlement between the parties has been effected. 

Complainant offered in evidence a copy of the statement made 
by its bookkeeper on July 26, 1946, which statement is shown in the 
transcript as complainant’s Exhibit 5. Respondent offered in evidence 
an audit certified by Samuel M. Unger on September 11, 1947, made 
under the direction of respondent, respondent’s Exhibit 5 in the 
transcript. 

Constituting a part of the record is the Report of Investigation 
prepared by the Regulatory Division under date of June 22, 1948. 
This report includes a report of investigation made in Chicago, Illi- 
nois, by John J. Dimond, Assistant in Regulatory Work, dated April 
13, 1948, marked Exhibit H, to which there are attached 14 exhibits 
marked Exhibit 1 to Exhibit 14, inclusive. Also attached to the 
Report of Investigation is a report made at Atlanta, Georgia, by 
George W. Winfrey, Marketing Specialist, dated June 25, 1948, 
marked Exhibit B-1, to which there are attached 4 exhibits marked 
B-2 to B-5, inclusive. Except complainant’s statement, Mr. Unger’s 
audit, referred to above, and the testimony in the transcript, the 
information available for a determination of costs, sale prices, profits 
and losses, is that set out in the statements and accountings prepared 
by the investigators on inspection of the books and records of the 
parties and made exhibits to the reports as set out above. 

Respondent makes a claim for expenses incurred by him, which are 
set out in Mr. Unger’s audit, in the sum of $741.16, and complainant 
counters with an expense account of $1,352, complainant’s Exhibit 13 
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to transcript. It appears that, in a joint account agreement of this 
nature, ordinarily each party pays his own expenses. It is not shown 
that the parties intended otherwise at the time of entering into the 
agreement in question. On the whole of the testimony, it is con- 
cluded that neither complainant nor respondent show a right to an 
allowance of expenses. 

In arriving at a correct accounting between the parties, a prelimi- 
nary question to be determined is the price at which respondent pur- 
chased the peaches involved from Walton. The evidence on this 
point is conflicting. Through conversations with respondent, and 
through receipt of a copy of the purported contract entered into be- 
tween respondent and Walton, complainant was led to believe the 
peaches were purchased for $3 for 2-inch peaches, and $2.75 for 
1%-inch peaches. According to the deposition of D. C. Westbrook, 
who was engaged by respondent to assist in locating the crop, prices 
of $3 and $2.65 were paid by respondent. However, as appears from 
a letter addressed to the Department on August 12, 1947, by Walton, a 
copy of which is contained in Mr. Winfrey’s report, respondent ac- 
tually paid to Walton the following prices: $3 per bushel for 2 inches 
and up, $2.65 per bushel for 1% inches and up, and $2 per bushel for 
134 inches and up. Upon the evidence we conclude that the 47 car- 
loads and truckloads of peaches involved in this proceeding were pur- 
chased by respondent from Walton at prices of $3, $2.65, and $2 per 
bushel for peaches measuring 2 inches and up, 17% inches and up, and 
134 inches and up, respectively. 

The record shows that respondent received a secret rebate or selling 
commission from Walton. Respondent’s records and testimony do 
not satisfactorily explain the credit to him by Walton of a substantial 
sum of money on the peach account. According to the affidavits of 
Cole and Westbrook, the latter, in return for his services in helping to 
locate the crop, was to receive a one-third share of respondent’s half 
share of profits if the deal was successful, but if it were not, then Cole 
was to transmit to Westbrook 10 cents per bushel which was to be paid 
by Walton to Cole. The testimony is to the further effect the deal 
was unprofitable and “a refund” was paid over by Cole to Westbrook. 
It seems unreasonable to us that Cole would in good faith have agreed 
to pay Westbrook so large a sum for so limited a service. In Walton’s 
letter of August 12, 1947, referred to above, and in an additional letter 
to the Department dated October 22, 1947, the grower stated clearly 
that he had agreed to, and did pay Cole a selling commission of 10 
cents per bushel on all peaches sold. This information was not re- 
vealed to complainant by respondent. Upon the evidence we conclude 
that respondent entered into an agreement with Walton for a secret 
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commission or rebate amounting to 10 cents per bushel on all peaches 
handled. Respondent should share this profit with complainant. 
Heggblade Marguleas Co. v. Peter Martori’s Sons, Inc., PACA Docket 
No. 4352, 4 A. D. 323, 330. See 62 ALR 22, citing Humburg v. Lota, 
4 Cal. App. 438; 88 Pac. 510; Emery v. Parrott (1871), 107 Mass. 95; 
and Dunlop v. Richards (1853), 2 E. D. Smith 181, and other cases. 

The evidence is also conflicting with respect to the proceeds received 
by respondent upon his disposal of a part of the crop, and the agree- 
ments under which the peaches were shipped. Nineteen carloads of 
peaches were shipped by respondent to Al Kaiser & Bros., Chicago, 
Illinois. It appears complainant believed that these shipments had 
been sold outright by respondent to this purchaser, and complainant 
made no objection to such shipments. Evidence obtained from Kaiser, 
as revealed in Mr. Dimond’s report of investigation, indicates that 15 
shipments were made to this purchaser on a joint account basis and 4 
on a commission basis. Respondent’s evidence is to a still different 
effect. Respondent testified that 8 of the carloads had been sold to 
Kaiser, 7 sent on a joint account basis, and 4 carloads shipped to Kaiser 
on a commission basis. The agreements were oral, and there is no 
documentary evidence with respect to these transactions. From the 
evidence we conclude that these 19 shipments were made upon the 
basis testified to by respondent. The resulting net profit, arrived at 
upon this basis, and calculated from payments shown in the records 
of Kaiser and Cole, is as shown in Finding 9 hereof. 

The four shipments made by respondent to Sorell and Evans re- 
sulted in net profits, as indicated in Finding 7 hereof. The finding as 
to the amount of profits is based upon Cole’s testimony at the hearing 
and a study of his books and records. 

The accounting prepared by complainant covering the 24 shipments 
handled by it is not seriously contested. 

The evidence throughout the docket indicates respondent failed to 
keep satisfactory records of the transactions involved herein. Re- 
spondent mailed to complainant what purported to be a copy of the 
contract entered into between respondent and Walton, which copy was 
misleading to complainant. Further, respondent entered into a con- 
tract with Walton for a secret profit and received a rebate from Wal- 
ton. Respondent failed, until some 12 months after the conclusion of 
the shipments, and after complaint had been filed against it and an 
informal investigation had been begun, to furnish an itemized state- 
ment covering the shipments made by it. The accounting then sub- 
mitted by respondent, dated September 11, 1947, failed to mention 
four of the shipments in controversy, or the 10 cents selling commission 
from Walton. Further, the results shown on the accounting are to the 
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effect that $313.66 is due from respondent to complainant, whereas, 
the docket indicates $2,474.91 is due from respondent to complainant. 

In July 1946 respondent attempted to make settlement with com- 
plainant by the payment to complainant of a sum of money based upon 
an accounting, which was incomplete and inaccurate so far as respond- 
ent was concerned. Complainant was justified in rejecting respond- 
ent’s check. It is our conclusion that, in violation of section 2 of the 
act, respondent failed and refused truly and correctly to account and 
make full payment promptly to complainant with respect to the trans- 
actions involved herein. Accordingly, respondent should pay com- 
plainant, as reparation, $2,474.91, with interest, and the facts should 


be published. 
ORDER 


Within 30 days from the date hereof, respondent shall pay to com- 
plainant, as reparation, $2,474.91, with interest thereon at the rate of 5 


percent per annum from August 1, 1946, until paid. 
The facts and circumstances as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2554) 


J. D. Haminron Frouir Company v. Crry Propuce Company. PACA 
Doc. No. 5404. Decided August 24, 1950. 


Failure to Pay Purchase Price—Default 


Where respondent purchased a carload of apples from complainant but failed 
to pay the agreed price and failed to file an answer, held, that respondent's 
failure to answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and its failure to pay the purchase price 
is a violation of section 2 of the act for which reparation should be awarded 
complainant for the amount of the purchase price.* 


J. D. Hamilton Fruit Company, of Wenatchee, Washington, complainant 
pro se. Mr. FE. D. Mulville, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). An 
informal complaint was received March 6, 1950. In the formal com- 
plaint filed June 26, 1950, complainant requests an award of repara- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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tion for $1,131.20, the purchase price of a carload of apples allegedly 
sold to respondent on or about January 7, 1950. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation of the informal complaint. A copy of the report 
of investigation was served upon complainant on July 10, 1950. On 
July 8, 1950, copies of the formal complaint and the report of in- 
vestigation were served upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter, and that, in accordance with section 47.8 (c) of the rules 
of practice, failure to file an answer would constitute a waiver of 
hearing and an admission of the facts alleged in the complaint. Re- 
spondent did not file an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, J. D. Hamilton Fruit Company, is a corporation 
whose address is P. O. Box 1019, Wenatchee, Washington. 

2. Respondent is a partnership composed of Frank Traina and Luke 
Webb Hensen, trading as City Produce Company, whose address is 
601 Preston Street, Houston, Texas. At the time of the transaction 
involved herein respondent was licensed under the act. 

3. On or about January 7, 1950, in the course of interstate com- 
merce, complainant sold to respondent 583 standard boxes of C grade 
Red Delicious apples and 225 standard boxes of C grade Winesap 
apples at $1.40 per box, f. o. b. Oroville, Washington, for a total 
purchase price of $1,131.20. 

4. On or about January 7, 1950, apples which conformed with the 
contract specifications were shipped by complainant in car PFE 94863 
from Oroville, Washington, to respondent in Houston, Texas. 

5. On or about January 17, 1950, the apples in car PFE 94863 ar- 
rived in Houston, Texas. No notice of rejection was given by re- 
spondent to complainant. On or about January 23, 1950, respondent 
abandoned the carload of apples in car PFE 94863 to the carrier. 

6. Respondent has not paid complainant the agreed purchase price 
of $1,131.20, or any part thereof. 

7. Informal complaint was received March 6, 1950, which was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint, and a waiver 
of oral hearing, as provided for in the rules of practice (7 CFR 


47.8 (c)). 
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The record discloses that complainant sold to respondent through 
the brokerage office of G. F. Donald, San Antonio, Texas, 583 stand- 
ard boxes of C grade Red Delicious apples and 225 standard boxes 
of C grade Winesap apples at $1.40 per box, f. o. b. Oroville, Washing- 
ton. The apples shipped to respondent were inspected at shipping 
point on January 3, 1950, and they were certified to be Washington C 
grade. The carload of apples arrived at Houston on January 17, 
1950. On or about January 17, respondent abandoned the apples to 
the railroad. Subsequently, complainant was informed by the car- 
rier that the apples had been abandoned to the carrier “account of over- 
heated condition.” In the informal complaint, complainant states 
that respondent thereafter purchased the apples from the carrier for 
$350. There is no indication that respondent ever notified complain- 
ant that it was rejecting the carload. 

The failure of respondent to pay the agreed purchase price for the 
apples is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of the agreed purchase price, 
$1,131.20, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $1,131.20, with interest thereon at the 


rate of 5 percent per annum from February 1, 1950, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2555) 


S. J. FreepmMan v. Sam Buioom. PACA Doc. No. 5160. Decided 
August 25, 1950. 


Failure to Pay on Joint Account—Evidence—Facts Showing Joint Account 
Resulted in Loss 


Where complainant alleged that in a joint account with respondent involving 
the purchase and sale of melons he was to receive $5,000, plus or minus one- 
half of any profit and that respondent submitted the profit and loss statement 
prepared by the bookkeeper which showed a loss was sustained, held, that 
since respondent’s position is substantiated by the statement of the book- 
keeper and complainant has submitted no evidence indicating that a profit 
was made or that the bookkeeper’s statement was wrong, a loss was sustained 
and complainant is entitled to an award of reparation in the amount of 
$5,000, less one-half of the loss.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Jurisdiction—Transaction Not within Purview of Act 


Where respondent filed a counterclaim for damages involving an automobile 
purchased from complainant, held, that the transaction was not within the 
purview of the act and it should be dismissed.* 


Mr. S. J. Freedman, of Philadelphia, Pennsylvania, complainant pro se. Mr, 
Walter M. Oros, of Boise, Idaho, for respondent. Mr. E. D. Mulviille, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seg.). An in- 
formal complaint was received September 13, 1948, and formal com- 
plaint was filed April 11, 1949, alleging failure on the part of [ 
respondent to properly account and make full payment to complainant [ 
in accordance with the joint account contract entered into on or about | 
June 15, 1948, concerning the purchase and sale of cantaloups. Com- 
plainant requests the repayment of $5,000, the amount contributed by 
him in the joint account. : 

A copy of the report of investigation made by the Fruit and Vege- | 
table Branch of the Department was served upon complainant on 
May 28, 1949. Copies of the report of investigation and the formal 
complaint were forwarded by registered mail to respondent on f 
May 26, 1949. : 

Respondent filed an answer July 25, 1949, admitting that the joint | 
account contract was entered into by the parties and that complainant [| 
contributed $5,000 as his share in the venture. Respondent alleges that 
a loss of $7,730.28 was sustained on the transaction and that the total | 
amount due complainant under the contract is $1,134.86, computed as 
the difference between $5,000 and one-half of the loss. Respondent 
also filed a counterclaim alleging that complainant owes respondent 
$2,500 on a transaction involving an automobile. An award of repara- 
tion is requested in the amount of $1,365.14, the difference between | 
$2,500 and $1,134.86, the amount admitted to be due complainant. 

Complainant filed a reply to the answer stating that he believes the 
venture should have resulted in a profit rather than the alleged loss. 
He also states that the figures submitted by respondent with respect 
to the alleged loss are arbitrary and do not appear to be the result f 
of an acceptable audit of the deal involved. As to the counterclaim, | 
complainant asserts it is improper and irrelevant, and should be 
stricken from the record, because it was not filed within the 9-month 
period of limitations and it does not relate to a perishable agricultural 
commodity. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Oral hearing was waived by complainant and respondent. This 
proceeding is therefore handled under the shortened method of pro- 
cedure as provided in section 47.20 of the rules of practice (7 CFR 
47.20). The parties submitted statements of facts in support of their 
pleadings. 

FINDINGS OF FACT 


1. Complainant, S. J. Freedman, is an individual whose address 
is 3524 North 13th Street, Philadelphia, Pennsylvania. 

2. Respondent, Sam Bloom, is an individual whose address is 510 
Village Lane, Boise, Idaho. At the time of the transaction complained 
of herein, respondent was licensed under the act. 

3. On June 14, 1948, respondent entered into a written contract. 
with Tom Raper and the firm of Caeton & Lancieri whereby each 
was to invest $10,000, making a total capital investment of $30,000, 
for the purchase and sale of 230 acres of cantaloups growing near 
Glendale, Arizona. The agreement provided that the three partici- 
pants would share equally in the profits or losses. 

4. On June 15, 1948, complainant and respondent entered into a 
written contract whereby complainant purchased from respondent 
for $5,000 one-half of his one-third interest in the joint account 
agreement with Caeton & Lancieri and Tom Raper. Under this agree- 
ment, respondent was to repay complainant the $5,000, plus or minus, 
one-half of the profit or loss resulting from the final disposition of 
the cantaloups. 

5. The cantaloups on the 230 acres near Glendale were harvested, 
packed, and shipped in interstate commerce. The first joint venture 
resulted in a loss of $23,190.85. The proportionate share of the loss 
to be borne by complainant and respondent was $7,730.28. 

6. The amount due from respondent to complainant under their 
agreement is $1,134.86, computed as the difference between $5,000, 
the purchase price, and $3,865.14, which is one-half of the loss sus- 
tained. No part of this amount has been paid by respondent to 
complainant. 

7. The informal complaint was received September 13, 1948, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In this proceeding, it appears that respondent, Tom Raper, and 
Caeton & Lancieri, entered into a joint venture whereby each con- 
tributed one-third of $30,000 for the purchase and sale of cantaloups 
with the understanding that they were to share equally with regard to 
the profit or loss. Thereafter, complainant and respondent entered 
into a joint account agreement with respect to respondent’s one-third 
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interest in the prior joint venture. A copy of the written agreement 
signed by both parties is attached to the formal complaint. The 
agreement reads in part: 







“Now, therefore, it is mutually covenanted and agreed by and between the 
parties that the first party [respondent] will sell, and second party [complainant] 
agrees to buy, one-half of first party’s interest in the aforementioned cantaloupe § 
crops, on the following terms and conditions; Second party shall pay to first 
party, upon the execution of this contract, the sum of Five Thousand Dollars 
($5,000.00) for the aforesaid one-half interest of first party, and first party agrees 
that second party shall receive one-half of first party’s profits, and further, that 
in the event of a loss, first party will repay to second party the sum of Five 
Thousand Dollars ($5,000.00) herewith advanced. However, second party shall 
stand one-half of first party’s losses, if any.” 

The report of investigation discloses that complainant filed an in- 
formal complaint on September 13, 1948, stating that no accounting 
whatever had been received from respondent with respect to their joint 
venture and that complainant believed the venture realized a profit. 
Therein, complainant requested from respondent an accounting and 
payment of the $5,000 plus or minus any profits or losses. This com- 
plaint was brought to respondent’s attention on November 29, 1948, by 
an investigator of the Department. Respondent told the investigator 
that Mr. J. W. Johnson, 409 Adams Street, Tolleson, Arizona, the 
bookkeeper employed to keep the books of the first joint venture, had 
refused to render an accounting unless he was paid $200 for his serv- 
ices. Johnson told the investigator that while he would surrender 
the records in response to a subpoena he naturally did not wish to do 
so until paid for the work already performed. In a letter dated May | 
14, 1949, respondent stated that the contract did not require him to 7 
render an accounting to complainant; that any accounting was to come 
from Caeton & Lancieri or Raper to respondent and complainant; that 
the cantaloup deal wiped out respondent financially so that he is / 
unable to pay for the accounting; and that complainant is financially 
able to pay the bookkeeper but refused to do so. 

In his answer to the formal complaint respondent alleged that the 
original joint venture sustained a loss of $23,190.85, of which his share 
was $7,730.28. He admitted that complainant was due $5,000, less 
$3,865.14 (one-half of the loss), or $1,134.86. The position taken by 
complainant in his opening statement is that respondent had failed 
and refused to account for the sales of the melons and the profits. 
Respondent submitted as a part of his answering statement of facts a | 
copy of a profit and loss statement obtained from Johnson during 
June 1949, at a cost of $25. In the letter transmitting the statement 
to respondent, Johnson states that there may be some more charges 
or credits which came up after he ended his employment. The state- 
ment is as follows: 
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“Profit and loss statement Lanceri, Raper and Bloom Cantaloupe deal 1948, Tolleson, 


Ariz. 
Toneta Ranch 90 acres: 
se at eis ae hie trae abt atan ga oka ne ae ee $14, 105. 85 
Less expenses: 
NRG es. hele see a as $10, 000. 00 
CROP INGE. 2 oon oo ees eeaaae 70. 00 
Pr ee eer en eae 2, 002. 80 
Uo oct Siac ott ee alec 1, 105. 71 
NN genta tk 600. 00 
Shed packing costa... ................. 6, 899. 27 
MINN 5 oo so ooo aS Oe 172. 56 
TOON CONNOR or i ares A ee ree 20, 850. 34 
en IS Ea Ba eee ee 6, 744. 49 
Kamatsu Ranch 140 acres: 
ae ate Pa doe el Do ee ee 29, 718. 19 
Less expenses: 
Nn ce ee ecaaeae $19, 000. 00 
OR nS 8 So St eee 732. 90 
NEI oie adele paw eee eee 5, 963. 13 
NNN 2 ob Pite Ol es 2 eae! a oe 68. 07 
RR csi al time a AE os eal 2, 658. 94 
PS ae ne ae ene ee ee renee 58. 69 
ee aE at ee tee eee ee ts 160. 00 
| Se ae eae a 17, 095. 24 
EO oS 2 rs tee 427. 58 
OCA CRIED 6. oon wa ewnncct ween weeuweunawe 46, 164. 55 
aE i al re ah os ase a 16, 446. 36 
Ue NOG 0 oa hd a ee de 23, 190. 85 


There may be some Claims to come in which may change the net profit to some 
extent, also an extra charge for packing to cover shed up-keep etc. which may 
be around 15 cents crate. 

(S) J. W. JoHNSTON, 
(Bookkeeper) .” 


Complainant in his statement in reply objects to the above profit and 
loss statement submitted by respondent on the basis that respondent 
“has failed to properly account for complainant’s investment or the 
disposition of the funds in this deal” and that this was not a “proper 
accounting” or “true accounting.” 

The parties construe their joint account agreement as providing for 
the payment by respondent to complainant of $5,000, plus or minus 
one-half of any profit or loss resulting from the cantaloup transaction. 
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This appears to be the reasonable construction of the language of their 
contract. As to the financial outcome of the first joint venture, the 
parties are not in agreement. Respondent’s position that a loss was 
sustained is substantiated by the profit and loss statement of the book- 
keeper. The bookkeeper personally informed the Department’s in- 
vestigator on January 29, 1949, that the cantaloup transaction resulted 
in a heavy loss and that the amount due complainant from respondent 
was approximately $2,300. There is no reason to doubt the audit of 
the bookkeeper. He was present at the packing shed during the entire 
transaction and handled the records. On the other hand, complain- 
ant submitted no evidence whatever indicating that a profit was made 
or that the bookkeeper’s statement was wrong in any respect. It is 
concluded that the first joint venture resulted in a loss of $23,190.85. 
The proportionate one-third share to be borne by complainant and re- 
spondent is $7,730.28. Under their agreement, complainant is to bear 
one-half of the loss of $3,865.14, and it is to be subtracted from the 
purchase price of $5,000 to be paid back by respondent. The amount 
due complainant is $1,134.86. 

The failure of the respondent to pay complainant in accordance with 
the terms of their joint account agreement is in violation of section 2 
of the act. Complainant should be awarded reparation in the amount 


of $1,134.86, with interest. Respondent’s counterclaim should be dis- 
missed because it relates to the purchase of an automobile and not to 
a transaction within the purview of the act. The facts should be 


published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,134.86, with interest thereon at the 
rate of 5 percent per annum from September 1, 1948, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2556) 


PACA Doc. No. 5331.* Decided August 30, 1950. 
Dismissal of Complaint and Counterclaim—Settlement between Parties 


Where the attorneys representing the complainant and respondent filed a stipu- 
lation which stated that their claims had been settled and the complaint and 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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counterclaim may be dismissed, held, that the complaint and counterclaim 
should be dismissed. 
. Neil A. Riley, of Moore & Riley, Minneapolis, Minnesota, for complainant. 
Mr. John D. Jenswold, of Jenswold, Butchart, Duluth, Minnesota, for re- 
spondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). In the 
formal complaint filed February 1, 1950, complainant seeks the re- 
covery of damages which are alleged to have been sustained in con- 
nection with a contract to sell celery to respondent. On May 1, 1950, 
respondent filed an answer and counterclaim in which it is alleged 
that the celery was defective and that a loss was sustained thereby. 

On August 14, 1950, the attorneys representing the parties filed a 
stipulation to the effect that the claims of the parties had been settled 
and that the proceeding may be dismissed. Accordingly, the com- 
plaint and counterclaim are hereby dismissed. Copies hereof shall 
be served upon the parties. 





COURT DECISIONS 


Joun E. Rosasco Creamertes, Inc. v. Ctinton P. Anprerson, SEcRE- 
TARY OF AGRICULTURE OF THE UniTep States. Decided January 
25, 1950. 


UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT 
OF NEW YORK 


Civil 45-60 
Parties—Dismissal of Complaint for Failure to Substitute Party 


Where defendant moved for an order dismissing the action herein on the ground 
that it has abated because plaintiff failed to secure a substitution of the 
present Secretary of Agriculture of the United States in place and instead 
of the designated defendant, the former Secretary of Agriculture, as re- 
quired under Rule 23 (d) of the Federal Rules of Civil Procedure, and the 
plaintiff cross moved for an order of substitution of the party plaintiff, it 
is ordered that, since the six months’ period, under Rule 23 (d), within 
which a motion could have been made has expired, this action should be 
dismissed, as abated, and that plaintiff’s cross motion be denied, and that 
plaintiff's complaint be dismissed with costs as taxed.* 


Irving H. Saypol, Esq., United States Attorney for the Southern District of 
New York, Orest V. Maresca, Esq., Assistant United States Attorney, and 
Miss Marion E. Poole of counsel for defendant. Herbert L. Maltinsky, Esq., 
attorney for plaintiff. 


Samue. H. Kaurman, District Judge. 


It appearing that Clinton P. Anderson, sued herein as Secretary 
of Agriculture, resigned such office on May 10, 1948, and was suc- 
ceeded by Charles F. Brannan, who now holds that office, and that 
no motion was made to permit this cause to be continued and main- 
tained against Charles F. Brannan under Rule 25 (d) of the Federal 
Rules of Civil Procedure, and that the six months’ period within 
which such a motion could have been made has expired, this action 
is dismissed as abated on the authority of United States ew rel. Claus- 
sen v. Curran, 276 U.S. 590. 

United States ex rel. Volpe v. Smith, 289 U.S. 422, is not applicable. 
There defendant continued as an officer of the Department of Labor. 
The decision in Fleming v. Goodwin, 8 Cir., 165 F. 2d 534, cert. den. 
354 U. S. 828, was distinguished in Bowles v. Wilke, 7 Cir., 175 F. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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2d 35, cert. den. 338 U. S. 861, on the ground that a motion had been 
made prior to the expiration of the six months’ period. The reason- 
ing advanced there furnishes additional authority for the disposition 
here. See also Defense Supplies Corp. v. Lawrence Warehouse Co., 
336 U. S. 681; Fia v. Philadelphia Barge Co., 290 U. S. 530; Le 
Crone v. McAdoo, 253 U. S. 217; U. S. ex rel. Bernardin v. Butter- 
worth, 169 U. S. 600. 

Notice granted. 

Settle order on notice. 


Joun E. Rosasco CreaMeries, Inc., v. Cuinton P. ANpERsSON, SECRE- 
TARY OF AGRICULTURE OF THE UNITED States. Order issued Janu- 
ary 31, 1950. 


UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT 
OF NEW YORK 


Civil 45-60 


Samuet H. Kaurman, District Judge. 


The above-named defendant having moved for an order dismissing 
the above-entitled action on the ground that said action has abated, 
in that plaintiff has failed to secure a substitution of the present 
Secretary of Agriculture of the United States, Charles F. Brannan, 
in place and instead of the designated defendant, Clinton P. Ander- 
son, former Secretary of Agriculture, as required by the provisions 
of Rule 25 (d) of the Federal Rules of Civil Procedure, and the 
plaintiff having cross moved for an order to substitute the present 
Secretary of Agriculture of the United States in place and instead 
of Clinton P. Anderson as Secretary of Agriculture of the United 
States, 

And the said motion having regularly come on to be heard and 
Irving H. Saypol, Esq., United States Attorney for the Southern 
District of New York (Orest V. Maresca, Esq., Assistant United 
States Attorney, of counsel), having appeared in support of said 
motion, and Herbert L. Maltinsky, Esq., attorney for plaintiff, hav- 
ing appeared in opposition thereto, and due deliberation having been 
had thereon, it is 

ORDERED that the defendant’s motion be and the same is, in all 
respects hereby granted, and that the plaintiff’s cross motion be denied, 
and it is 

FURTHER ORDERED AND ADJUDGED that the plaintiff's 
complaint be and the same hereby is dismissed, with costs as taxed in 
the sum of $20.00. 





INDEX-DIGEST AND SUBJECT-INDEX OF 
AGRICULTURE DECISIONS 


Avueust 1950 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DISMISSAL 


WITHDRAWAL OF PETITION 
Petition considered as withdrawn upon request of 
petitioner and consent of respondent 


ANTI-HOG CHOLERA SERUM AND HOG-CHOLERA 
VIRUS, TITLE 7, § 851 ET SEQ. 


AMENDMENT OF AUGUST 1947 
INTENT OF 
The amendment effective August 1947 removed the 
“volume-contract purchaser’”’ classification and ex- 
pended the application of the ‘‘wholesaler” definition 
sections of the Order for the purpose of putting 
“volume-contract purchasers and regular wholesalers 
in the same trade group and on the same price basis 
as its intent was that handlers were to be classified in 
accordance with the distributive functions and, 
according to the evidence adduced at the hearing- --- 


BAI ORDER NO. 361 
VaLipity oF INTERPRETATIVE RULE AND REGULATION 
UNDER 

Where petitioners challenged the validity of an inter- 
pretative rule and regulation adopted by the Control 
Agency administering the provisions of the regula- 
tions issued under the act, and contended that BAI 
Order No. 361 permitted different prices within a 
classification based upon the quantity of serum and 
virus purchased, the Judicial Officer held that the Con- 
trol Agency had the power to issue interpretative 
rules and regulations and that the rule issued properly 
interpreted the intent of the Order provisions as dis- 

closed by the promulgation history of the Order 


CLASSIFICATION UNDER SECTION 131.203(e) OF ORDER 
Uniformity of price, terms of sales and discounts to buyers 


939 
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August 1950 


ANTI-HOG-CHOLERA SERUM AND HOG-CHOLERA VIRUS—Con. 


PROMULGATION HEARING 
MATTERS WITHIN PURVIEW OF 

Petitioners’ contention that there was no justification 
for lower prices within a class to quantity purchasers 
because of savings and costs, is without merit as these 
matters are for amended hearings or appropriate only 
insofar as the Order provisions themselves are under 
attack because of lack of substantive due process__._._ 2524 941 


RULES AND REGULATIONS UNDER ORDER 
Applicability of interpretation of statute to 2524 949 


SECTION 60, 49 STAT. 782 (SECTION 8c (15) (A) OF 
AMA ACT) 


NATURE OF PROCEEDING UNDER 

Proceeding under Section 60, 49 Stat 782 (incorporating 
by reference Section 8c (15 (A) of AMA Act), not a 
proceeding in which to determine what Kind of program 
will best effectuate the act, and the Judicial Officer 
cannot deal with questions such as whether as a matter 
of ecnomic or statutory policy the petitioning coopera- 
tives should be entitled to lower prices than other 
purchasers or whether quantity purchasers should be 
entitled to quantity discounts because of a savings in 
costs to the producer of the serum and virus, as all 
matters of this nature are for consideration in issuing 
or amending an order under the promulgation 
provisions of the act, and in this proceeding only an 
examination of the legality of the administrative 
action taken under the statute and the marketing 
agreement and order can be made 940 


SECTION 131.203 (e) OF ORDER 

UNIFORMITY OF PricE, TERMS OF SALES AND DISCOUNTS TO 
Buyers IN SAME CLASSIFICATION UNDER 

Section 131.203 (e) which requires that prices, terms of 

sales and discounts be uniform to all buyers in the 

same classification. The usual meaning of the words 

used indicates that the unit prices to buyers in the 

same classification should be the same. The promul- 

gation history of the order described in Finding of 

Fact 4 discloses that such was the intent of the Order- - 940 


STATUTES 
CONSTRUCTION AND INTERPRETATION— 
ADMINISTRATIVE CONSTRUCTION UNDER ORDER 
Where an interpretation under an administrative order is 
not made arbitrarily or retroactively but only after 
a hearing during which all persons were given an 
opportunity to present their views, a former interpre- 
tation permitting a practice of allowing premiums to 
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AvuausT 1950 


ANTI-HOG-CHOLERA SERUM AND HOG-CHOLERA VIRUS—Con. 


STATUTES—Continued 
CONSTRUCTION AND INTERPRETATION—Continued 
ADMINISTRATIVE CONSTRUCTION UNDER OrpDER—Continued No. 
consumers and the former opinions of some connected 
with the administration of the Order cannot defeat the 
issuance and application of the present interpretation. 
APPLICABILITY OF RULE TO RULES AND REGULATIONS UNDER 
ORDER 
A regulation issued under a statute cannot be ultra vires 
and rules and regulations issued under an order, or to 
administering an order promulgated under the act would 
seem likewise to be governed by authority conferred by 
the Order 
Validity of tentative rule and regulation under BAI Order 


PACKERS AND STOCKYARDS ACT, 1921 


BOOKS AND RECORDS 
Respondent ordered to keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in his business 
CEASE AND DESIST 
Unfair, unjustly discriminatory, and deceptive practices and 
devices 


VIOLATION oF AcT 
Respondent is ordered to cease and desist from misuse of 
shippers’ proceeds and is directed as to manner and form 
in which to keep books and records as fully and correctly 
disclose all transactions involved in his business 
CONSENT ORDER 


CEASE AND DEsIstT 
Unfair and deceptive practices and devices set out in the 
Order of Inquiry and causing false entries to be made in 
the records of the operator of the stockyard 


Unfair, unjustly discriminatory, and deceptive practices 
and devices 


Suspension of registration held in abeyance 


COUNTERCLAIM 

Dismissal of, for lack of supporting evidence 
DISMISSAL 

Counterclaim, for lack of supporting evidence 
RATES AND CHARGES 


CONTINUATION OF 
Inasmuch as the parties are agreed the order of July 12, 
1949 is continued in effect to and including November 15, 
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AveusT 1950 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


REGISTRATION 


SUSPENSION OF No. Page 

Page Where the Order of Inquiry charged respondent with 
wilful violations of various provisions of the act and 

the respondent in a stipulation admitted the charges 

940 set forth in the Order of Inquiry and consented to the 
issuance of an order requiring him to cease and desist 
from continuing the practices complained of and sus- 

pending his registration for 15 days, which was rec- 

ommended by the Livestock Branch, the respondent is 

ordered to cease and desist from engaging in the un- 

fair and deceptive practices and devices set out in the 

940 © Order of Inquiry and causing false entries to be made 
: in the records of the operator of the stockyard, and 


949 his registration is suspended for a period of 15 days__ 2527 958 


SUSPENSION oF, HELD IN ABEYANCE 
Where the Order of Inquiry charged respondent with 
wilful violations of various provisions of the act and 
the respondent in a stipulation admitted the charges 
set forth in the Order of Inquiry and consented to the 
962 F issuance of an appropriate order not to exceed a 
Cease and Desist Order with a 30 day suspension to 
be held in abeyance for a period of two years, which 
was recommended by the Livestock Branch, the 
respondent is ordered to cease and desist from en- 
gaging in and using unfair, unjustly discriminatory, 
and deceptive practices and devices contrary to the 
provisions of the Packers and Stockyards Act, 1921, 
and the regulations issued thereunder, and his regis- 
954 tration is suspended for a period of 30 days, such 
suspension to be held in abeyance and not to become 
effective unless respondent, within two years from 
date of order is again found, after opportunity for 
hearing, to have violated the act or the regulations 


962 


958 : iereunter Sse ee eee a 2528 960 
| SusPENSION oF, SUSPENDED 
962 Respondent’s registration is suspended for 10 days 


because of violations of sections 307, 312a, 401, and 
959 402 of the act, but suspension is suspended because 
respondent had put additional capital into business 
and is maintaining a special account for benefit of 
965 § shippers and because complainant indicated that dras- 
650 bron 18 OORNNENG. «<5 on on ec cnccicas 2525 954 


965 REPARATION 
FaILureE TO ACCEPT 
Where respondent refused to accept certain lambs deliv- 
ered to complainant for sale on a commission basis for 
respondent’s account, and complainant furnished the 


956 907116—50——9 
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REPARATION—Continued 
Faiturse To Accept—Continued 
facilities for receipt and sale of the animals in accord- 
ance with the contract with the result that there was 
a deficit in the respondent’s account with complainant, 
it is held, that since complainant complied with the 
terms of the contract, he is entitled to an award of 
reparation in the amount of losses and expenses 
sustained by him, with interest 2529 


SUSPENSION OF REGISTRATION 


Held in abeyance 2527 
2528: 962 
VIOLATION OF ACT 


Causing false entries to be made in the records of the operator 
of the stockyard 

Engaging in and using unfair, unjustly discriminatory, and 
deceptive practices and devices 


Engaging in unfair and deceptive practices and devices 


Misuse of shippers’ proceeds 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
Effect of sale allowing, at point of delivery 


ACCOUNT 
Effect of, stated by parties 


ACCOUNT BY PARTNER FOR SECRET PROFITS 
Under a joint account agreement, a partner receiving a secret 
commission or rebate should share such profit with his co- 
partner 
ACTION 
INDIVIDUAL PARTNERS AS PARTIES 
Individual partners need not be named as parties, and a 
partnership may sue in its common name to enforce a 
substantive right existing under the Constitution or 
laws of the United States 


ANSWER 
Effect of failure to, within limitation period under act 


CONTRACT OF PURCHASE AND SALE 
Effect of failure of condition with regard to modification of - - - 


Errect OF SALE ALLOWING INSPECTION AND ACCEPTANCE AT 
Point oF DELIVERY 

In the absence of definite specifications as to grade and 

quality of a commodity, the effect of a sale allowing 

inspection and acceptance at point of delivery gives 

the buyer the right to reject if the commodity is not 
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CONTRACT OF PURCHASE AND SALE—Continued 
EFFECT OF SALE ALLOWING INSPECTION AND ACCEPTANCE AT 
Point or DeLIvERY—Continued 
merchantable and of reasonably good quality, but a 
buyer in such a case cannot arbitrarily reject a ship- 
ment of produce without becoming liable to the seller 
for resulting damages 
DAMAGES 
MEASURE oF, BAsED ON— 
defect of produce resulting from three days’ delay prior 
to sale 2537 
DEFAULT 
Admission of facts alleged in complaint by 2530 
2531: 969; 2532: 971; 2534: 977; 2536: 984; 2538: 
994; 2539: 998; 2544: 1012; 2546: 1019; 2551: 
1032; 2554: 1046. 
Waiver of oral hearing by 
2532: 971; 2536: 984; 2538: 994; 2539: 998; 2546: 
1019; 2551: 1032; 2554: 1046. 
DISMISSAL 
Comptaint AGAINST AGENT 
Complaint dismissed as to one respondent who acted 
merely as agent of the other respondent in buying 
produce 
FaILurE TO Prove BREACH OF CONTRACT 
Where complainant alleged it purchased a carload of 
lettuce in reliance upon seller’s assurances to the effect 
that the commodity was of good quality and would 
arrive at destination in sound condition, and the 
lettuce in fact graded U. S. No. 1 at destination, held, 
the commodity was of good quality and did arrive in 
sound condition and hence the complaint should be 
dismissed 
Failure to prove partnership as to one of respondents- - ---- 
Notice to show cause why a license should not be denied 
because applicant withdrew its application for a license_-- 
SETTLEMENT BETWEEN ParTIES 
Where complainant’s attorney notified the Department 
that its claim against respondent had been settled and 
the complaint should be dismissed, the complaint is 
dismissed 
Where the attorneys representing the complainant and 
respondent filed a stipulation which stated that their 
claims had been settled and the complaint and counter- 
claim may be dismissed, held, that the complaint and 
counterclaim should be dismissed 2556 
Where the attorneys representing the parties filed a 
motion to dismiss the proceeding because the con- 
troversy had been settled, the complaint is dismissed__ 2542 
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EVIDENCE 
Effect of account stated by parties...............-------- 


Facts SHowInc— 
joint acogunt resulted in:-loss.... ....-. ..-.<<-..5-..... 


FAILURE AND REFUSAL TRULY AND CORRECTLY TO ACCOUNT 
Where, under a joint account agreement, respondent 
purchased 47 carloads of peaches for the partnership, 
disposed of some of the peaches, and in connection 
with his sales reported to his copartner a profit of 
$731.23” without itemizing the shipments, without 
reporting a rebate received from the grower, and 
without furnishing other information, held, the 
evidence shows respondent failed and refused truly 

and correctly to account in violation of the act 


FAILURE TO Pay 

Where complainant alleged that one of the respondents 
was a partner of the purchaser of grapes from com- 
plainant, but the evidence shows that this respondent 
was to furnish certain property and services to aid the 
purchaser in carrying out its contract with complain- 
ant and was to receive a share of the purchaser’s 
profits under the purchase agreement, held, that the 
evidence is insufficient to establish that respondent was 
liable for the losses sustained by the purchaser and 
therefore insufficient to prove a partnership agree- 
ment under which this respondent could be held liable 
to complainant, and the complaint as to this respond- 
ent should be dismissed 


Failure to prove a breach with respect to diversion instruc- 
ect en ee ae re ee ee ee 

INSPECTION 

Effect of sale allowing, at point of delivery 
ISSUANCE OF ORDER 

Authorization of, without further procedure 
INTERSTATE COMMERCE 

Transaction constituting..........._--_-- CAs 3 og eek et os 
JOINT ACCOUNT AGREEMENTS 


EXPENSES UNDER 
Ordinarily under a joint account agreement each party 
TE It CR DENNEN iso isk second wns ckewe sun 


JURISDICTION 
TRANSACTION IN INTERSTATE COMMERCE 
Where vegetables sold by complainant to respondent did 
not move out of the state in which the sale took place 
but they were portions of carload shipments which 
complainant had purchased from out-of-state shippers 


Page 
1035 


1049 





» 9A.D, 
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1015 


1031 
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JURISDICTION—Continued 
TRANSACTION IN INTERSTATE COM MERCE—Continued No. 
or which had been consigned by them to complainant 
for selling, held, that the vegetables moved in inter- 
state commerce to complainant and there was a prima 
facie showing that the sales to respondent were trans- 
actions in interstate commerce within the meaning of 
TR I en ee ae ee ae a ee ce 2549 
TRANSACTION Nort WITHIN PurRvIEw oF Act 
Where respondent filed a counterclaim for damages in- 
volving an automobile purchased from complainant, 
held, that the transaction was not within the purview 
of the act and it should be dismissed__-_----_------- 2555 
LICENSES 
Notice to show cause to deny application for, dismissed, be- 
cause applicant withdrew its application--_--- eter sinen 2547 
MISREPRESENTATION 
Award of reparation for, of condition of commodity_.-__-_... 2540 
MODIFICATION OF CONTRACT 
2541 


Effect of failure of condition with regard to____----------- 


NOTICE TO SHOW CAUSE 
DIsMISSAL OF 
Where applicant for a license under the Perishable Agri- 
cultural Commodities Act, 1930, was served with a 
notice to show cause why a license should not be denied, 
and subsequently applicant withdrew its application, 
the notice to show cause is dismissed_--_-------------- 


PARTNERSHIP 
AccouNT BY PARTNER FOR SECRET PROFITS 
Under a joint account agreement, a partner receiving a 
secret commission or rebate should share such profit 
with bis copettter:. <<... -2 2.2520 5 oatelee eo 


INDIVIDUAL PARTNERS AS PARTIES 
In complaint under act individual partners need not be 
named as parties, and a partnership may sue in its 
common name to enforce a substantive right existing 
under the Constitution or laws of the United States____ 


RECONSIDERATION 
DENIAL OF PETITION FOR 
Where, after a reparation order was issued on the basis of 
respondent’s default, respondent filed a petition for 
reconsideration and motion to reopen after default, but 
failed to show any error in the order or good reason for 
reopening, respondent’s petition for reconsideration and 
motion to reopen after default are denied, without 
service on: the other party;..... ~~~. .6.<-scse-sssaee 


2547 


Page 


1026 


1048 


1020 


1037 


1037 
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REJECTION OF COMMODITY : Page 
Right of 1015 
Without reasonable cause 1015 


REPARATION 
FaiLurE To Accept PropucE 

Where complainant sold to respondent a carload of 
U. 8S. No. 1 watermelons, averaging 32 pounds each, 
and delivered watermelons meeting contract require- 
ments, but respondent refused to accept the melons, 
held, respondent’s failure to accept the melons is a 
violation of section 2 of the act for which reparation 

should be awarded complainant 
FarLurE To AccountT AND MAKE PAYMENT UNDER JOINT 

Account AGREEMENT 

Where, under a joint account agreement, respondent 
purchased 47 carloads of peaches and sold some of 
the shipments, and complainant sold the remainder 
and accounted to respondent for its sales, but res- 
pondent reported to complainant only a profit of 
“$731.23”, without itemizing the shipments or giving 
further information and complainant demanded a 
further accounting, it is held, that respondent failed 
to keep satisfactory records of the transactions and, 
in violation of the act, respondent failed and refused 
truly and correctly to account and to make full 
payment promptly to complainant, and therefore, 
reparation should be awarded complainant for the 
amount found to be due upon investigation by the 
Department of the books and records of the parties_- 


Farture To Account ror Money Due 
Where complainant contended that respondent owes 
him a certain sum of money in connection with water- 
melon transactions engaged in by the parties during the 
1948 watermelon season, and respondent denied any 
liability to complainant with respect to such transac- 
tions, but the evidence shows that an account stated, 
later repudiated by respondent, was agreed to by the 
parties at the close of the watermelon venture, show- 
ing a substantial portion of the amount claimed as be- 
ing due from respondent to complainant, and that a 
conference was later had between the parties, their 
attorneys, and others, at which most of the items in 
the account stated, plus additional items covering 
freight and commission charges were admitted by re- 
spondent to be due the complainant, it is held, that 
respondent is indebted to complainant in the amount 
alleged in the complaint and that respondent’s failure 
to pay this sum is a violation of the act entitling com- 


plainant to an award of reparation 2552 1033 
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FarturE TO Pay Amount or Loss SusTaINED No. Page 

Where complainant sought to recover reparation in the 
amount alleged to be the loss sustained by complainant 
as a result of respondent’s unlawful rejection of two 
carloads of pineapple oranges, and respondent failed to 
file an answer, held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in 
the complaint and a waiver of oral hearing, and the 
rejection of the produce without reasonable cause is a 
violation of the act for which complainant should be 
awarded reparation 


FarturE To Pay BaLaNce or PurcHASE PRICE 

Where complainant alleged that she and her assignors 
sold grapes to respondents, delivered the grapes in ac- 
cordance with the contracts, and had been paid only 
a part of the agreed purchase prices, and where re- 
spondents failed to file an answer, held, that respond- 
ents’ failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and their failure 
to pay the full purchase price for the grapes is a viola- 
tion of section 2 of the act for which complainant 
should be awarded reparation 


Where respondent purchased a truckload of peaches and 
through error in computation paid $100 less than the 
agreed purchase price which difference he has subse- 
quently refused to pay and has failed to file an answer, 
it is held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the 
complaint, and his failure to pay complainant the re- 
maining balance of the agreed purchase price is in 
violation of section 2 of the act for which complainant 
should be awarded reparation 


FarLture To Pay PurcuasEe PRrIcE 
Where complaint alleges that complainant sold 500 crates 
of celery to respondent but that respondent failed to 
pay the purchase price, and where respondent did not 
file an answer to the formal complaint, it is held, 
failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of 
hearing, and respondent’s failure to pay the agreed 
contract price is in violation of the act for which 
reparation should be awarded complainant in the 
amount of the contract price, with interest_-_--_.-- --- 


Where complainant as a broker purchased and paid for 
onions accepted but the purchase price was not paid 
for by respondent, and where respondent failed to 
file an answer to the complaint, it is held, that re- 
spondent’s failure to file an answer constitutes an 
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admission of the facts alleged in the complaint, and 
his failure to pay complainant the purchase price is in 
violation of section 2 of the act for which reparation 
should be awarded complainant-_-_-__--.---------- 


Where complainant sold a truckload of oranges to 
respondent who failed to pay the agreed purchase 
price, and respondent failed to file an answer, held, 
respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a 
waiver of oral hearing, and its failure to pay the 
purchase price is a violation of the act for which 
complainant should be awarded reparation_ ----- ---- 


Where complainant sold cucumbers to respondent who 
failed to pay the purchase price, and where respondent 
failed to file an answer, held, respondent’s failure to 
file an answer constitutes an admission of the facts 
alleged in the complaint, and his failure to pay the 
full purchase price is a violation of the act for which 
complainant is entitled to an award of reparation-_-_- - 


Where complainant sold potatoes and onions to respond- 
ent who failed to pay the agreed purchase price and 
failed to file an answer, held, respondent’s failure to 
file an answer constitutes an admission of the facts 
alleged in the complaint, and its failure to pay 
promptly for the produce is a violation of the act for 
which complainant is entitled to an award of repara- 


Where complainant sold to respondent lettuce, carrots 
and celery but respondent failed to pay the purchase 
prices and failed to answer the complaint, held, that 
respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a 
waiver of oral hearing, and his failure to pay the 
purchase price is a violation of the act for which 
reparation should be awarded complainant in the 
amount of the purchase prices__.-__-_-_------ bel el 


Where respondent, in an action by complainant to re- 
cover the purchase price of a carload of lettuce, claimed 
that the lettuce became available seven days later than 
normal and was in a deteriorated condition because the 
shipment was not a “Trolling car’ as represented by 
complainant and that it did not carry out respondent’s 
instructions as to diversion, held: (1) the shipment 
was not a “rolling car’’ as represented by complainant, 
since it had been held three days at Kansas City, 

Missouri, prior to the sale to respondent (2) respondent 











No. Page 
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FaILurE To Pay PurcHasEe Price—Continued 
failed to prove a breach on the part of complainant 
with respect to diversion instructions; and (3) repara- 
tion should be awarded complainant for the purchase 
price less the damages resulting from the three day 
delay in the availability of the lettuce to respondent_ 


Where respondent purchased a carload of apples from 
complainant but failed to pay the agreed price and 
failed to file an answer, held, that respondent’s failure 
to answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and its 
failure to pay the purchase price is a violation of sec- 
tion 2 of the act for which reparation should be 
awarded complainant for the amount of the purchase 


Where the seller of a carload of peaches, in reliance upon 
buyer’s representation that the commodity contained 
19% Brown Rot at destination, agreed to allow the 
buyer to dispose of a part of the shipment for seller’s 
account on condition that the official inspection certifi- 
cate verified buyer’s representation, and, in fact, the 
inspection certificate reported only 1% Brown Rot, 
held, buyer is liable for the original contract price- -- 


FarLurEe To Pay PurcHase PRIcEs 
Where respondent purchased and took delivery of several 
lots of produce on four different days, gave three checks 
in payment, all of which were returned unpaid, and 
failed to file an answer, it is held, that respondent’s 
failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral 
hearing, and his failure to pay the agreed purchase 
prices is in violation of section 2 of the act for which 
reparation should be awarded complainant in the 
amount of the purchase prices, with interest _ - - - _- - 


Where respondent-buyer failed to file a timely answer 
to a complaint alleging failure to pay agreed purchase 
prices for certain commodities bought by respondent, 
but after the expiration of the time allowed for filing 
of an answer, respondent did file an answer admitting 
all the allegations of the complaint and respondent’s 
liability for the amount claimed, it is held, that, al- 
though the answer was not filed within the allotted 
time, the issuance of an order is authorized without 
further procedure, and respondent’s failure to pay 
the agreed purchase prices for the various commodities 
is a violation of the act for which complainant should 
be awarded reparation 
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FarLurRE To Pay on Joint AccouNT No. Page 
Where complainant alleged that in a joint. account with 
respondent involving the purchase and sale of melons 
he was to receive $5,000, plus or minus one-half of any 
profit and that respondent submitted the profit and 
loss statement prepared by the bookkeeper which 
showed a loss was sustained, held, that since re- 
spondent’s position is substantiated by the statement 
of the bookkeeper and complainant has submitted no 
evidence indicating that a profit was made or that the 
bookkeeper’s statement was wrong, a loss was sus- 
tained and complainant is entitled to an award of 
reparation in the amount of $5,000, less one-half of 
mn RR Seo Perey Pr See ore ed ene oe 


FAILURE TO REIMBURSE FOR DEFICIT 

Where a carload of lettuce consigned to complainant to 
be sold for respondent’s account was sold for less than 
freight and other expenses and respondent failed to 
reimburse complainant and file an answer, it is held, 
that respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and 
its failure to pay complainant a commission and 
reimburse him for proper charges including a deficit 
incurred in handling the lettuce is in violation of 
section 2 of the act for which reparation should be 
awarded complainant in the amount of the com- 
mission earned, plus the deficit incurred in handling 
the shipment 2530 


MISREPRESENTATION OF CONDITION OF COMMODITY 
Where the buyer of a carload of peaches fraudulently 
misrepresented the condition of the commodity at 
destination in order to induce seller to agree to a 
sale of a part of the shipment for seller’s account, held, 
such misrepresentation is a violation of section 2 of 
the act and reparation should be awarded complainant 
in the amount of the original purchase price less the 
sum already paid by respondent on this account _ ___ 


UNLAWFUL REJECTION 
Where respondent purchased a carload of celery from 
complainant ‘Subject Approval Inspection Acceptance 
Arrival,’’ and rejected the shipment, although the 
celery graded U.S. No. 1 at destination, on the theory 
that since no grade was designated and the contract 
contained the quoted term, respondent was under no 
obligation to accept the produce, it is held, in com- 
plainant’s action for damages for unjustified rejection, 
(1) that while the buyer has the right to inspect the 
goods upon arrival and to reject them if, upon such 
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inspection, they are found not to meet the specifica- 
tions of the contract at destination, the buyer cannot 
reject without reasonable cause; and (2) since the 
celery graded U.S. No. 1 at destination and there was 
no question about variety, pack, or other factors 
which might detract from the value and merchanta- 
bility of the celery, respondent’s rejection of the 
celery was arbitrary and without reasonable cause and 
was a violation of the act for which complainant should 
be awarded reparation 


“ROLLING CAR” 


Shipment not constituting, as it has been held 3 days, prior 
to sale 2537 


VIOLATION OF ACT 
Failure to accept produce 2533 


Failure to account and make payment under joint account 
agreement 2553 


Failure to account for money due 2552 


FAILURE TO Pay— 
amount of loss sustained 2539 


2534 


on joint account 2555 


purchase price-_-_--_-- --- 
2532:971; 2536 
2546: 1019; 2549:1027; 2550:1031; 2551: 1032; 
2554: 1046. 
Failure to reimburse for deficit 
Misrepresentation of condition of commodity 


Rejection of commodity 
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COURT DECISIONS 


Avucust 1950 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


MOTION 
Dismissal of action for failure to move for substitution of party within 
prescribed period under Rule 23 (d) of the Rules of Civil Procedure, 
John E. Rosasco Creameries, Inc. v. Anderson, (U. S. D. C., 8S. D. 
Me aeesacsuen bute talien le ae ook eke eee ee 


PARTIES 
DISMISSAL OF COMPLAINT FOR FAILURE TO SUBSTITUTE PARTY 


Where defendant moved for an order dismissing the action herein 
on the ground that it has abated because plaintiff failed to- 


secure a substitution of the present Secretary of Agriculture of 
the United States in place and instead of the designated defend- 
ant, the former Secretary of Agriculture, as required under 
Rule 23 (d) of the Federal Rules of Civil Procedure, and the 
plaintiff cross moved for an order of substitution of the party, 


plaintiff, it is ordered that, since the six months’ period, under 
Rule 23 (d), within which a motion could have been made has 
expired, this action should be dismissed, as abated, and that 
plaintiff’s cross motion be denied, and that plaintiff’s complaint 
be dismissed with costs as taxed, John E. Rosasco Creameries, 
Tnc.,. 0. Anderson, (0.-8.-D. C.28. D: N. ¥ 2). 2 ccs ecowcue ee 


RULES OF CIVIL PROCEDURE 
RUuLeE 23 (d) oF: 
Dismissal of action under, for failure to substitute party, John E. 
Rosasco Creameries, Inc., v. Anderson, (U.S. D.C.,S. D. N. Y.)- 


SECRETARY OF AGRICULTURE 
Dismissal of action for failure to move for substitution of designated 
name of, within prescribed period under Rule 23 (d) of the Rules 
of Civil Procedure, John E. Rosasco Creameries, Inc., v. Anderson, 
Gee ea A Oe see occ waadnceneamaccuccadees 


SUBSTITUTION OF PARTY 
Dismissal of action for failure to move for, within prescribed period 
under Rule 23 (d) of the Rules of Civil Procedure, John E. Rosasco 
Creameries, Inc., v. Anderson, (U. 8. D. C., 8S. D. N. Y.)_-------- 


1070 


1055, 








Page 
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1054 


1055. 


1055. 


1055, 





APPENDIX A 


Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), 7 (1948), and 8 (1949), respectively : 


Citations in Agriculture De- 


cisions; Volume No. and Page 
Statutes, orders, etc... 1: 811; 2: 796; 3: 1179; 4: 1011; 5: 937; 6: 1194; 
7:1243; 8: 1425 
Agriculture decisions____. 1: 815; 2: 801; 3:1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250; 8: 1434 
Court decisions___.---~- 1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 


7: 1255; 8: 1489 
Decisions overruled by Secre- 


tary of Agriculture________ 1: 819* 
Citations in Court Decisions: 
Statutes, orders, etc___---- 2:78; 3: 1198; 5:088; 6G: 2; FT: ieee: 
8: 1481 


Appeals from Secretary’s deci- 
sions (actions for review by 
OI io cccssccsintiecticenncmis 1: 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 6: 1213; 
7: 1259; 8: 1445 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
OS aa oat eatelaenganananie 1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260; 8:1447 
Agriculture Decisions cited by 
courts and other authorities. 1: 821; 2: 809; 3: 1195; 4: 1027; 5: 950; 6: 1218; 
7: 1262; 8: 1448 
Commodities involved in PACA 
DLOCCCUINGE cise cmc. 1: 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219; 
7: 1264; 8:1449 
Decisions and docket numbers 
arranged in consecutive 
MIN ao a a ee oo 1: 823; 2: 811; 3: 1200; 4: 10381; 5: 953; 6: 1221; 
7: 1266; 8: 1451 
Docket numbers and decisions 
arranged in consecutive 
ANI ce nce 1: 825; 2: 813; 3: 1208; 4: 1034; 5: 956; 6: 1225; 
7: 1270; 8: 1455 


*HistToricaL Note.—The Secretary's decision in In re Thatford Live Poultry, Inc., 1 A. D. 
435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
Promulgated. Inre Albert Bree, 3 A. D. 255 (1944).—Ed. 
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1072 REFERENCE TO CUMULATIVE MATERIAL OF AGRICULTURE DEC. 


Cumulative lists of decisions: 
Agriculture Decisions: 
Agriculture decisions 
reported 


1942 PACA decisions 
hitherto  unre- 


1943 PACA decisions 
hitherto unre- 


Agriculture decisions 
explained 

Agriculture decisions 
followed 

Court decisions fol- 
lowed in 

Court Decisions: 

Court decisions pub- 

lished 


Court and Agricul- 
ture decisions dis- 
tinguished in 

Court and Agricul- 
ture decisions ex- 
plained in 

Court and Agriculture 
decisions followed 


Cumulative Index-Digest and 
Subject--Index of decisions: 
Agriculture decisions____ 


Court decisions 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index___ 


Volume No. and Page 


1: 829; 2: 815; 3: 1206; 4: 1087; 5: 959; 6: 1229; 
7:1274; 8: 1459 


4: 1043; 5: 965 


5: 965 

2: 803; 3: 1190; 4: 1020 (distinguished) 
2: 803; 3: 1190; 5: 944 

3: 1190; 4: 1020 


2: 821; 3:1212; 5: iv—-vi; 6: v-ix; 7: v-xi; 8: 
x—xix 


7: 1254; 8: 1438 


5: 944; 6: 1206; 7: 1254 


6: 1206; 7: 1254; 8: 1438 


1: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 
7: 1293; 8: 1483 

2:870; 8:1202; 5:1027; 6:13388; 7: 1371; 
8: 1586 


1: 850; 2:882; 3:1318; 4:1119; 5:1042; 6: 
1347 ; 7: 1400; 8: 1614. 








DEC. 


§: 1220; 


r-xi; 8; 


6: 1244; 


7: 1871; 


L042; 6: 


APPENDIX B 
CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume : Page 
Avon Datry CoMPANY ET AL, v. EISAMAN, 69 F. Supp. 500 (1946) 
Denial of application to postpone effective date of Order No. 75__ 6:72 


Agriculture and Markets Law of N. Y. 

H. P. Hoop & Sons, Inc. v. Du Monn, 336 U. S. 525 (1949) Com- 
merce—Lack of power of State of New York to deny to interstate 
milk dealer additional facilities—Constitutional law—Constitu- 
tionality of regulation of production and distribution of milk— 
Public health and welfare—Lack of power of State to promote its 
economic advantage by burdening of interstate commerce—Lack of 
power of State to accord its consumers preferred right of pur- 
chase—Relationship between intrastate and interstate activities— 
Absence of congressional action—Lack of power of State to 
advance its commercial interests by curtailing movement of articles 
of commerce—Health and safety of people—Lack of power of State 
to regulate article of interstate commerce—Lack of power of State 
to suppress competition—Nature of economic system fostered by 
the commerce clause—Federal and State regulation of milk—Police 
power of State—Power of Congress to curtail shipments of milk 
in interstate commerce—Lack of power of State to impose restraint 
on interstate commerce—Agricultural Marketing Agreement Act of 
1937—Policy of Congress with reference to interstate flow of milk— 
State limitation on export of milk prohibited by Agricultural Mar- 
keting Agreement Act—Object of Federal program—Court de- 
cisions compared and distinguished___.____-__-_____--___--_____- 8: 458 


Agricultural Marketing Agreement Act of 1937 
Battery Farm Dalry Co. Et AL. v. ANDERSON, 157 F. 2d 87 (1946) 
Legality and constitutionality of classification provisions of Order 


We Bist ds Jetboil eeeaeeer eae aa ae een 6: 611 
Barey Farm Darry Co. Et AL. v. JONES, 61 F. Supp. 209 (1945) Classi- 
TO Oil: Gt Ne eS eo ee 5:43 


BaLAzs ET AL, (Avon DAatrny CoMPANY ET AL.) Vv. ANDERSON, SECRETARY 
OF AGRICULTURE, ET AL. (D. C., N. D. Ohio, E. D.), 77 F. Supp. 612 
(1948). Administrative law—Scope of judicial review of milk 
order issued by Secretary—Conclusiveness of findings made by 
Judicial Officer—Function of interrogatories and production of 
records—Rules of Civil Procedure_______--------------------_- 9: 665 
BALAZS ET AL. Vv. BRANNAN, SECRETARY OF AGRICULTURE, ET AL. (U. S. 
D. C. N. D. Ohio), 87 F. Supp. 119 (1949). Milk regulated under 
Order No. 75 as affecting interstate commerce—Commerce—Regu- 
lation of intrastate commerce substantially affecting interstate 
CORREO ine nine nit siete nie ated cake avi hvala te eae eharta cad bate le 9: 737 


*Cumulative Index-Digest and Subject-Index of the court cases will be found in the 
December issue (No. 12) of Agriculture Decisions : 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; 
6 A. D. 1333; 7 A. D. 1371; and 8 A. D. 1586.—Ed. 
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1074 CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume : Page 
Barzon Coop. CREAMERY ET AL. Vv. WICKARD, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 692 
BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—F ailure to spread parity upon record 
C. J. WEILAND AND Son Datry Propucts CoMPANy, INc. v. WICKARD, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review 
of Secretary’s order—Overpayments—Variation in total butterfat 


CHAPMAN v. UNITED Srates, 139 F. 2d 327 (1948) Validity of 
producer-settlement fund provisions of act. 

CosGROVE ET AL. v. WICKARD, 49 F. Supp. 232 (1943) Bona fide pro- 
ducer—Findings of Secretary 

Crux v. WICKARD, 137 F. 2d 406 (1943) Findings of fact by Secretary 
as to petitioner’s status as handler sustained 

CRULL v. WicKAgRD, 40 F’. Supp. 606 (1941) Scope of judicial review 
of Secretary’s action 

DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDERSON, —— 
F. Supp. — (1947) Order No. 27—Reclassification of milk— 
Interpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser’—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—-Statutes—Consideration of exception to II-A classi- 
fication 

DAIRYMEN’S LEAGUE COOPERATIVE Ass’N, INC. v. BRANNAN, SECRETARY 
oF AGRICULTURE, 173 F. 2d 57 (1949) Classification of milk—Class 
II-A—Status of handler determined by location of approved 
plant—Element of III-D classification of milk—Inapplicability of 
III-D classification—“Purchaser’—Inapplicability of term used 
in regulation—Construction of phrase “not a handler”—‘“Handler,” 
meaning of phrase—Delivery of cream to handler—Divisions of 
corporations found not separate jural persons—Inapplicability 
of milk market administrator’s interpretation of regulation rela- 
tive to manufacturing plant as distinguished from distributing 
plant—Milk not subject to III-D classification—Courts—Review 
by court of erroneous stipulation—Complaint of action of Judicial 
Officer not considered by court—Judicial Officer’s refusal to accept 
stipulation as final, approved by court—Duty of court relative to 
existing rights and obligations—Repudiation of agreed interpre- 
tation of regulation approved by court—Administrative law— 
Usage in reliance on administrative interpretation—Estoppel— 
Choice of reasonable construction of regulation—Test of reason- 
able construction of regulation—Judicial review of validity of 
regulation—Reopening of proceeding—Wayward and vacillating 
administration of regulation affecting third parties—Characteri- 
zation by court of difficulties involved in administration of milk 
orders—“Multifarious ramifications’—“Supernatural powers’— 
“Fantastic proliferation”’—“Verbal mazes” 








me : Page 


3: 692 


9: 152 





Agricultural Marketing Agreement Act of 1937—Continued 


CUMULATIVE LIST OF COURT DECISIONS 


EM SPRING FRM, INC. ET AL. Vv. UNITED STATES, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is--__-__-----------_--_- 
FAIRVIEW CREAMERY, INC. v. WICKARD, 42 F. Supp. 757 (1942) Cal- 
culating freight rates to determine allowances to creamery com- 


GRANDVIEW Darry, INC. v. JONES, WAR Foop ADMINISTRATOR, ET AL. 
61 F. Supp. 460 (1945) Administrative law—Judicial review— 
Market service payments—lInapplicability of doctrine of res judi- 
cata to decisions of administrative officers and boards___-----_- 

GRANDVIEW Darry, INC. v. JONES, WAR Foop ApDM’R, ET AL., 157 F. 2d 5 
(1947) Disallowance of market service payments upheld—Conclu- 
sion—Findings—Substantial evidence_____-______--___-_--_----- 

GREEN VALLEY CREAMERY, INC. v. UNITED STATES, ET AL., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 


GupGEL, Boyp v. L. S. Iverson, DepuTY MARKET ADMINISTRATOR OF 
THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. 8S. GOVERN- 
MENT (D. C. U. S. W. D. Kentucky at Louisville, 1949). 87 F. 
Supp. 834. Dismissal—Action to enjoin milk market administra- 
tor from pooling milk—Lack of jurisdiction of court to entertain 
handler’s complaint—Exhaustion of administrative remedy under 
section 8c (15) of act—Failure to join Secretary of Agriculture as 
necessary and indispensable party—Effect of failure to prove alle- 
gation in complaint—Injunction—Suit to enjoin subordinate of 
Secretary not maintainable—Justiciable right—Effect of com- 
mingling of producer’s milk with that of handler—Estoppel—Mar- 
ket administrator’s action not binding upon Secretary—Court 
ceteienie: IR NO I sais tee ac eamromamanan 

H. P. Hoop & Sons v. UNiTEp States, 307 U. S. 588, 83 L. ed. 1478 
(1939) Amendment of milk order—Finding as to base period—Use 
of postwar period—Unavailability of statistics for prewar period— 
Validity of referendum—Right to vote—Vote by cooperatives— 
Equalization fund—Reinstatement of amended milk order—Find- 
ing as to effectuation of policy of act—Constitutional law—Due 
process of law—Validity of equalization provisions of order____-- 

HocaNssure MILK Company, INc. v. JONES, WAR Foop ApDMINISTRA- 
Tor, — F. Supp. — (1946) Order No. 27—Reclassification of milk— 
Burden of proof as to invalidity of market administrator’s action— 
Administrative law—Evidence—Weight of evidence—Limited au- 
thority of court to review Secretary’s action—HEffect of failure to 
protest undue delay in making reclassification_____._____-________ 

JouHN E. Rosasco CREAMERIES, INC. v. CLINTON P. ANDERSON, Secre- 
tary of Agriculture of the United States (U. S. D. C., 8S. D. N. Y. 
1950). Parties—Dismissal of complaint for failure to substitute 
Ie ao ss es eet etek aan ere aaaia ae aaamen 

La VERNE Co-op Citrus Ass’N ET AL. v. UNITED STATES, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy___________________ 

M. H. RENKEN Darry Co. v. WicKaArp, 45 F. Supp. 332 (1942) Order 
No; 37---Biarioet See vied DASmtte 88 nn i reine 

M. H. RENKEN Datry Co. v. WICKARD, 47 F. Supp. 212 (1942) Order 
meee ore Ce 8 ek eee 
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Volume: Page 
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1076 CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: 

NEw ENGLAND DaIrigs, INC. v. WICKARD, 51 F. Supp. 444 (1943) Order 
No. 4—Cooperative, when not a handler 

New York State GUERNSEY BREEDER’S Co-op v. WICKARD, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 
milk order 

OapEN Dartry Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL., 157 
F.. 2d 445 (1946) Judicial review of War Food Administrator’s 
order—Order sustained and affirmed 

Parker v. UNITED STATES, 153 F. 2d 66 (1946) Civil contempt—When 
contemnor released by discharge in bankruptcy 

PARKER Vv. UNITED STATES ET AL., 126 F. 2d 370 (1942) Corporations— 
Injunction—Contempt 

PARKER V. UNITED STATES ET AL., 129 F, 2d 374 (1942) Corporations— 
Contempt—Discretion of court 3: 

PARKER Vv. UNITED STATES ET AL., 135 F. 2d 54 (1943) Corporations— 
Contempt—Compensatory fine 3: 

QUEENSBORO F'aRM Propucts, INc. v. WICKARD, 47 F. Supp. 206 (1942) 
Ce Or nai in hin ccc 3: 

QUEENSBORO F'ARM Propucts, INC. v. WICKARD, 137 F.. 2d 969 (1943) 
Order No. 27—Use classification 

SavuQuoiT VALLEY FARMERS COOPERATIVE, INC. v. WICKARD, 45 F. Supp. 
104 (1942) Strict compliance with prescribed temperature 

SHAWANGUNK Co-op. Darriss, INc. v. JoNngs, 59 F. Supp. 848 (1945) 


SHAWANGUNK Co-op. Darrigs, INC. v. JONES, ET AL., 153 F. 2d 700 
(1946) Accounting by handler for milk received from producers__ 

SHAWSHEEN Darry, Inc., 47 F. Supp. 494 (1942) Claims against milk 
handler provable in bankruptcy 

SPRAGUE Dartry COMPANY ET AL. Vv. ANDERSON, — F.. Supp. — (1946) 
Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in 
marketing area 

STARK ET AL. Vv. BRANNAN, SECRETARY OF AGRICULTURE, 82 F. Supp. 
614 (1949) Order No. 4—Invalidity of cooperative payment pro- 
visions—Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from producers’ 
pool—Action—Right to sue where encroachment is slight—Right 
to sue where expense of litigation is borne by another party— 
Power of court to set aside action of Secretary—Broad powers of 
Secretary not unlimited and his wide discretion not untram- 
meled—Lack of power of administrative agency to take property 
of one person for benefit of another—Words and phrases—Con- 
struction and meaning of word “Incidental”—Application of mean- 
ing of word “Incidental” relative to term “not inconsistent”— 
Administrative construction of statutes—Legislative history of 
provision of act relative to deductions for payments to cooperative 
associations 

STARK ET AL, v. WICKARD, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order___._.----------- 3: 140 

STARK ET AL, v. WICKARD, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order 








me: Page 


. 3:310 
. 3: 697 


< 
. 6: 269 
. 6: 862 
. 8:45 


. 3:61 
.-3 : 212 
5:124 


5: 576 


. 3: 619 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


Titusyirr= Darry Products Co. v. ANDERSON, SECRETARY OF AGRI- 
CULTURE, 77 F. Supp. 232 (1945) Order No. 27—Evidence—Termi- 
BOER OF GURTEE OE ANGIE sso oak i eee 8:1211 
TITUSVILLE Darry Propucts Co. v. BRANNAN, SECRETARY OF AGRICUL- 
TURE, 176 F. 2d 332 (1949) Certiorari denied, 338 U. S. 905. Order 
No. 27 not regulation of arbitrary nature—Status as handler under 
Order No. 27—Regulation of shipments current in or affecting 
interstate commerce under Order No. 27—Status as handler subject 
to approval by Department of Health under Order No. 27—Judicial 
Officer’s decision holding status of petitioner as handler, affirmed__ 8: 1216 
UNITED STATES v. ADLER’S CREAMERY, INC., 107 F. 2d 987 (1939) Han- 


EF ancien te eae anaes 8: 1020 
UNITED STATES v. ADLER’S CREAMERY, INC., 110 F. 2d 482 (1940) In- 
junction—Collection or payment of money____----_------_--_-- 3: 1027 


UNITED STATES OF AMERICA, APPELLANT V, BORDEN COMPANY, CHARLES 

L. DRESEL, Harry M. REsER, ET AL., 308 U. S. 188 (1989). Provi- 

sions of Federal Anti-Trust Act not impliedly repealed by Agri- 

cultural Marketing Agreement Act of 1937—Provisions of Federal 

Anti-Trust Act not modified by Capper-Volstead Act—Court deci- 

I. I a ee ees 9: 740 
UNITED STATES v. BURLINGTON SANITARY MILK Company, INc., (D. C. 

E. D. Wisconsin, 1944) Exhaustion of administrative remedy____ 3: 1029 
UNITED StTaTEs v. ELM Sprine FarM, INC., ET AL., 38 F. 2d 508 (1942) 

Cooperative associations—Handler, who is_-_-_-------------- 3: 532 
UNITED STATES v. GREEN VALLEY CREAMERY, INc., 59 F. Supp. 153 

(1945) Civil contempt—Effect of discharge in bankruptcy upon 

COTSCURGR: OF CORTIEUARUR OES TN asc er em 6: 860 
UniTep STATES v. H. P. Hoop & Sons, INo. ET AL., 26 F. Supp. 672 

(1939) Validity of Order No. 4—Constitutionality of Agricultural 

Marketing Agreement Act of 1937—Stare Decisis—Constitutional 

law—Delegation of legislative power—Due process of law—Find- 

ing as to base period—Country plant—Equalization fund—Inter- 

SONIA I CO i tens teeing nips Cadet daeapsaabaaa ina 7: 905 
UNITED States v. HoGANspuRG MILK CoMPANny, INc., 57 F. Supp. 297 

(1944) Administrative law—Effect of failure to exhaust adminis- 

trative remedies—Market administrator’s determination as to 


amounts due from handler to producers’ settlement fund_______- 6: 1084 
UNITED STATES v. LEVINE, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe__._-__-----_------- 3: 615 


UnitTep States v. Martin (U. 8S. D. C. D. Mass., 1948), Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order 


eubssawent to tse On Wie Ei cig ren cenen 7: 494 
UNITED STATES v. RIDGELAND CREAMERY Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy_____---__._-.__--_----_-- 3: 626 


UNITED STATES v. Rock Royar Co-OPERATIVE, INC., ET AL., 307 U. S. 
533, 59 S. Ct. 993, 83 L. ed. 1446 (1989) Constitutionality of act— 


We Cr CHEE OPO) Bkcctnucninctnnnnesccumededuieuinaea 2:3891 
UNITED STates v. Ruzicka eT AL., 152 F. 2d 167 (1945) Exhaustion 
of administrative remedy—Judicial review__._......-.-_-------- 5: 928 


UNITED STATES v. RUZICKA ET AL., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture. 5: 931 





1078 CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
Unitep States v. THE TELLING-BELLE VERNON CO., A CORPORATION, 
ET AL., (U. 8S. D. C. N. D. Ohio, E. D., 1948) Preliminary mandatory 
injunction—Compliance with milk order while its validity ques- 


UNITep STATES v. TITUSVILLE Datmry Propucts Co., 63 F. Supp. 104 
(1945) Mandatory injunction—Stay of administrative proceeding. 5: 851 

Unirep States v. TURNER Datry Co., 162 F. 2d 425 (1947) Court en- 
joining compliance with and restraining violation of milk market- 
ing order—Right of government to mandatory injunction to com- 
pel payment of amounts due under milk marketing order—Inter- 
locutory order—Final decision. 

UNITED STATES v. TURNER Darry COMPANY, 166 F. 2d 1 (Feb. 18, 1948) 
Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—WHx- 
haustion of administrative remedy—Finding of ascertainment and 
determination of parity price—Handler’s right to question con- 
stitutionality of legislation of administrative order—Power of 
court to determine validity of administrative order 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 
administrative remedy 

UNITED STATES v. WESTERN FRUIT GROWERS, INC., ET AL., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction____ 3: 434 

UnItTep States v. Woon ET AL., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—Action to enforce 
compliance with courts 

UNITED STATES v. WRIGHTWOOD Dairy CoMPANyY, 315 U. S. 110, 62 S. 
Ct. 523, 86 L. ed. 726 (1942) Effect of intrastate commerce competi- 
tion upon regulation of interstate commerce 

UNITED STATES v. WRIGHTWOOD Dairy CoMPANY, 127 F. 2d 907 (1942) 
Powers of Secretary under act 

Voer’s Darrtes, INC. v. WICKARD, 45 F. Supp. 94 (1942) Producer, who 
is—Judicial review of administrative definition 

WADDINGTON MILK Co., INC. v. WicKARD, 140 F. 2d 97 (1944) Order 
No. 27—Use classification 

Wawa Datry Farms, INo. v. Wickarp, 56 F. Supp. 67 (1944) Judicial 
review of Secretary’s ruling—No trial de novo 

Wawa Datry Farms, INC. v. WicKArD, 149 F. 2d 860 (1945) Validity 
of milk-receiving station differential 

WESTERN F'RUIT GROWERS, INC., ET AL. Vv. UNITED STATES, 124 F. 2d 
881 (1941) Power of Federal courts to enjoin prosecution of State 
court action 

WETMILLER Datry & FarM Propucts Co., INO. v. WICKARD, SECRETARY 
or AGRICULTURE, 60 F. Supp. 622 (1944) Classification of milk in 
accordance with its utilization at second plant 

WETMILLER Darry & FarM Propucts Co., INc. v. WickKarD, 149 F. 2d 
830 (1945) Reclassification of milk by Secretary—Effect of market 
administrator’s acquiescence in III-A classification 

WHITING MILK COMPANY v. CHARLES F. BRANNAN, SECRETARY OF 
AGRICULTURE OF THE UNITED States (D. C. U. 8. D. Mass., 1949), 
Ruling of Judicial Officer relative to butter provision of Order No. 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
4 sustained by district court—Interpretation of butter provision of 
Order No. 4—Consideration of rationality of price schedule—Re- 
sort to administrative history—Policy of butter provision of Order 
No. 4—Interpretation of reporting and payment provisions of 
Order No. 4 not inconsistent—Permissibility of segregation of 
churned butter under Order No. 4—Claim of estoppel not well 
founded—Type of retroactive ruling relative to Order No. 4 inevi- 
COIRRE Tat: SAAICIOL OCR sa a icteric ss ines aailaanamnnntas 8: 1310 


Commodity Exchange Act 

Boarp OF TRADE OF KANSAS City, MoO., ET AL. v. MILLIGAN, U. 8S. ATTY., 
ET AL., 16 F. Supp. 859 (1936) Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Adoption of necessary and con- 
venient means by Congress to exercise its powers—Due process 

8:97 

Boarp oF TRADE OF KANSAS City, Mo., Et AL. v. MILLIGAN, U. 8S. AtTy., 
ET AL., 90 F. 2d 855 (1937) Constitutionality of Commodity Ex- 
change Act—Purpose of act—Evidence—Presumption of constitu- 
tionality of statutes—Presumption as to performance of duty by 
public officials—Interstate commerce—Freedom of contract—In- 
junction 

Boarp oF TRADE OF THE CITY OF CHICAGO ET AL. V. OLSEN, 262 U. S. 1, 
43 S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of act 

IRVING WEIS AND COMPANY ET AL. v. CHARLES F. BRANNAN, SECRETARY 
OF AGRICULTURE, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of futures commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation of 
judicial review of remedies or penalties-—Effect of violation of act 
by partner upon partnership 

Moore v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. V. 
Boarpb oF TRADE oF City oF CHICAGO ET AL., 90 F. 2d 735 (1937) Con- 
stitutionality of Commodity Exchange Act—Interstate commerce— 
Congressional findings—Purpose of act—Prohibition of wild forms 
of speculation—Duty of Circuit Court of Appeals relative to Su- 
preme Court decisions in determining constitutionality of statute__ 8: 88 

NELSON v. SECRETARY OF AGRICULTURE, 133 F. 2d 453 (1943) Suspen- 
sion from trading privileges 

NICHOLS & Co. v. SECRETARY OF AGRICULTURE, 131 IF’. 2d 651 (1942) Act- 
ing on other side of customers’ trades 

NicHoLs & Co. ET AL. v. SECRETARY OF AGRICULTURE, 136 F. 2d 503 
(1943) Offsetting, what constitutes 

Federal Seed Act 
BH. K. Harpison Seep Co. v. Jones, 149 F. 2d 252 (1945) Cease and 


desist—Seeds—F alse labels 
UNITED STATES v. DuNN, 55 F. Supp. 535 (1944) False seed advertise- 





1080 CUMULATIVE LIST OF COURT DECISIONS 


Grain Futures Act Volume: 

BARTLETT FRAZIER Co. v. HYDE ET AL., 56 F. 2d 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity 

BARTLETT FRAZIER CoO. ET AL. Vv. HYDE, SECRETARY OF AGRICULTURE, 
ET AL., 65 F. 2d 350 (1933) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process 

Packers and Stockyards Act, 1921 

MIpWEsT FARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL., ¥. 
SAME; BARTON v. SAME, 64 Supp. 91 (1945) Suspension of registra- 
tion—Unfair, unjustly discriminatory or deceptive practices 

MrIRorzNIkK ET AL, v. UNITED STATES ET AL., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 
unlicensed partner. 

MorGAN ET AL. Vv. UNITED STATES ET AL., 298 U. S. 468, 56 S. Ct. 906, 80 
L. ed. 1288 (1936) Fair hearing—Rate proceeding 

MokrGAN ET AL. V. UNITED STATES ET AL., 304 U. S. 1, 58 S. Ct. 773, 82 
L. ed. 1129 (1938) Fair hearing—Rate proceeding 

NostTraNpD Pouttry MARKET, INC. v. UNITED STATES ET AL., 59 F. Supp. 
245 (1945) Denial of application for license—Constitutionality of 


Sroux Ciry Stock Yarps CoMPANyY v. UNITED States, 49 F. Supp. 801 
(1943) Cease and desist from refusing to render stocky#rd serv- 


Sr. JosepH Stock YArps COMPANY v. UNITED States, 11 F. Supp. 322 
(1935) Validity of stockyards rate order. 

St. JosepH Stock Yarps CoMPANY v. UNITED StatTEs, 298 U. S. 38, 56 
S. Ct. 720, 80 L. ed. 10383 (19386) Validity of stockyards rate order_ 

STAFFORD ET AL. Vv. WALLACE, 258 U. S. 495, 52 S. Ct. 397, 66 L. ed. 735 
(1922) Constitutionality of act 

SULLIVAN Co. v. WELLS (U.S. D. C., D. Nebr.), 89 F. Supp. 317 (1950) 
Action of seller as constituting estoppel—Principal and agent— 
Liability of innocent agent—Courts—Supreme Court decision fol- 
lowed by Federal Court—Duty of licensed consignor under Packers 
and Stockyards Act, 1921 to serve all indiscriminately 

UNITED STATES ET AL. v. MORGAN ET AL., 307 U. S. 183, 59 S. Ct. 795, 83 
L, ed. 1211 (1939) Retention of funds pending determination of rate 


UNITED STATES ET AL. v. MORGAN ET AL., 313 U. S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
Court decision 

Perishable Agricultural Commodities Act, 1930 

A. J. Conroy, INC. v. WEYL-ZUCKERMAN & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court_-_ 

ABE RAFELSON Co., INC., APPELLANT v. R. G. TUGWELL, as ACTING SEC- 
RETARY OF AGRICULTURE, APPELLEE, 79 F’. 2d 653. Injunction—Power 
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Perishable Agricultural Commodities Act, 1930—Continued Volume : Page 
of court to enjoin Secretary from threatened action to revoke li- 
cense and impose fines and penalties—Exhaustion of remedy—Con- 
sideration of constitutionality of act 8: 1067 

ALEXANDER MARKETING COMPANY Vv. HARRISBURG DaILy MaRKeEtT (U. S. 
D. C., M. D. Pa.), 9 F. R. D. 248 (1949) Personal service of notice of 
appeal not required—Nonresident adverse party—Service by regis- 
tered mail—Proceedings under Perishable Agricultural Commod- 
ities Act, 1930 excepted from Federal Rules of Civil Procedure— 
Commencement of proceedings 

ALEXANDER MARKETING COMPANY v. HARRISBURG DalIty MaRKET (U.S. 
D. C., M. D. Pa.), 87 F. Supp. 124 (1949) De novo proceeding— 
Effect of evidence failing to overcome prima facie case—Dam- 
ages—Resale of commodity—Costs—Reasonable attorney’s fee____ 9: 

AMERICAN FRUIT GROWERS, INO. v. LEwIs D. GOLDSTEIN FRUIT AND 
PRODUCE CORPORATION, 78 F’. Supp. 309 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s deci- 
sion within period required by act 

Bacon BroTHErs v. CAD HEATON FRuIT Company, — F.. Supp. — (Dec. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
decision of Secretary. 6: 

Bacon BrorHers v. Cap HEATON Fruit Company, — F. Supp. — (June 
80, 1947) Interest allowed on contract—Amount of attorney’s fee 
allowed counsel for appellees 

BakKER-MILLER DISTRIBUTING Co. v. BERMAN, 8 F. Supp. 60 (1934) Sec- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of statute of frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimizing loss—Right of rediversion 
where buyer failed to acquire title to commodity 

BELL ET AL, v. Matn, 49 F. Supp. 689 (1943) Transaction constituting 
sale, and not consignment 

OALIFORNIA FRUIT EXCHANGE v. Morris HENRY AND ANTHONY SPRA- 
CALE, PARTNERS, T/A SPRACALE FrRuIT ComMPANY. (D.C. U.S. W. D. 
Pa., 1949), 89 F. Supp. 580. Interpretation of contracts—Prima 
facie case made out by findings of Secretary—When uncontradic- 
tory testimony raises a question of fact—Buyer assuming risk of 
normal deterioration losses arising in transit—Proof of existence 
of custom and usage—Burden of proof as to existence of custom 
and usage—Measure of damages based on resale of commod- 
ity—When irregularities in conduct of juror or counsel authorize 
new trial—Jurors not concluded by sealed verdict 9: 407 

Ernest E. Fapier Co. v. HEesser, 166 F. 2d 904 (1948) Rejection of 
commodity—aAssent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 
tion—Appeal—Defenses open on appeal from Secretary’s repara- 
tion order—Relationship of act to law of sales—Passage of title— 
Lack of right of rescission, when 
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HaAxRcourt-GREENE Co. v. PENNSYLVANIA MAcARONI Co. (U. 8S. D. O, 
W. D. Pa.), 82 F. Supp. 488 (1949). Contract of purchase and 
sale—Effect of failure to comply with statute of frauds—Hvi- 
dence—Failure to show breach of contract 

HorrMAN BANANA COMPANY V. SCHULTZ BROKERAGE Co., a partnership 
— F. Supp. — (1947) Attorney’s fee—Allowances as part of cost 
of case—lInterest. 

JosePH DENUNZIO FRUIT COMPANY ¥v. CRAIN, D. B. A. ASSOCIATED FRUIT 
DISTRIBUTORS OF CALIFORNIA AND THE RED Lion Packine CoMPANY, 
79 F. Supp. 117 (1948) Trial de novo—Evidence aliunde or de hors 
the record—Contracts—Offer and acceptance—Meaning of term 
“booked”—Anticipatory breach—Buyer’s remedy—Statutes—Con- 
structicn and interpretation—Punctuation as aid in—Illegality of 
contracts—“Signature,” what is—Statute of frauds, how satis- 
fied—Teletype messages—Principal and agent—Principal partially 
disclosed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of national 
law to federal questions—Administrative law—Findings of fact 
and reparation order as prima facie evidence 

JosePH MartTIne.u & Co., Inc. v. L. Grtiarpe Co., 73 F. Supp. 293 
(1947) Lawful rejection of commodity sold on basis of rolling ac- 
ceptance final because of inherent defect—Cladosporium rot—Pass- 
age of title—Risks of normal deterioration and damage in transit. 7: 359 

JosepH MartTInetit & Co., Inc. v. Simon Srecet Company (U. 8. C. A. 
1st Cir.), 176 F. 2d 98 (1949) Right of buyer on an f. o. b. acceptance 
final basis to reject commodity because of fraud—Right of buyer on 
an f. o. b. acceptance final basis to avoid contract induced by 
fraud—Effect of discovery of fraud after breach of contract—Fraud 
as a defense after its discovery—Contract induced by fraud void- 
able—Election of remedy by party defrauded—Right to recover 
damages for fraud by party breaching contract—Court decisions 
distinguished 8: 981 

Krevucer v. ACME Fruit Company, 75 F. 2d 67 (1935) Constitution- 
ality of act 

L. GILLARDE COMPANY Vv, JOSEPH MARTINELLI & Co., INC., 168 F. 2d 276 
(1948) * “Rolling acceptance final” sale—Unlawful rejection— 
Waiver of right to claim damages by unlawful rejection of ship- 
ment—Relationship of contract terms: “rolling acceptance,” “roll- 
ing acceptance final” and “f. o. b. acceptance final”—Buyer’s 
remedy under contract term of “rolling acceptance final”—Sub- 
stantial and practical compliance with bond reuirements of act_. 7: 421 

L, GILLARDE CoMPANY ¥v, JOSEPH MARTINELLI & Co., INC., 169 F. 2d 60 
(1948) * Unlawful rejection—Waiver of right to claim damages 
for breach of contract—Prior judgment amended—Statutes—De- 
partmental interpretation of regulation 

L. YuKon & Sons Propuce COMPANY v, FINERMAN AND SCHOENBURG 
(D. C. U. 8. 8. D. California C. D, 1948) Failure to repay 
purchase price—Lack of suitable shipping condition—Lawful 
rejection 


_ 


*Certiorari denied by the Supreme Court on December 6, 1948, 835 U. S. 885.—Hd. 
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LocIn CorPoRATION v. S. Borner & Sons, 74 F. Supp. 133 (1947) 

Sufficiency of bond—Motion to dismiss appeal—Motion to strike 
6: 1191 

MILE END Fruit ExcHaneg, Inc. v. O. S. HuRLEY, p. B. a. O. S. HURLEY 
Propuce Co. (U. 8S. D. C. N. D. Texas, 1945) Judgment upon 
verdict of jury—Bond in double amount of reparation award— 
Ian I i ait lick a aa ee vas 

Pasco CouNTy PeacH Ass’N v. J. F. Sottey & Co., INc., 146 F. 2d 880 
(1945) Principal and agent—Agent’s authority to receive ad- 
vances—Authority of agent not established by broad language 
letter—Agent’s authority to receive payment not implied from his 
authority to sell—Presumption of authority of agent to receive 
payment affected by his restricted authority—Assumption of risk 
of lack of agent’s authority—Lack of right of agent to use agency 
for his benefit—Customs and usages—Seller not bound by custom 
lacking force of law—Effect of specific notice limiting scope of 
agent’s authority upon business custom 

SAWYER ET AL, v. PASKOEF ET AL.; Same v. PEISAKOFF ET AL., 74 F. 
Supp. 24 (1947) Sufficiency of evidence, relating to performance of 
contract, for jury—Denial of motions for new trial 

SmirH v. WHITE ET AL., 48 F. Supp. (1942) Authority of Secretary 
to promulgate procedural rules—Evidence—Secretary’s action 
presumed in accordance with procedural rule—Reconsideration of 
reparation order—Findings of Secretary—Prima facie evidence— 
Allowance of claim after reconsideration—Effect of record failing 
to disclose rules of practice relative to reconsideration of repara- 
tion order—Courts—Consideration by court of supporting testi- 
mony not within record before Secretary—Function of court 
relative to reparation proceeding—Effect of failure to establish 
seller’s notice of resale contracts—Practice and pleading— 
Amended complaint—Damages—Seller’s inability to meet issue 
relative to market price of produce justified—Federal Rules of 
Civil Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and sale—Damages for nonperformance 

THE LeRoy DyaL Company, INc. v. ALLEN, — F. Supp. — (1946) 
Breach of contract justifying rejection by buyer (reversed by 


Tue LeRoy DyaL Company, INC. v. ALLEN, 161 F. 2d 152 (1947) Im- 
material breach of contract by seller not justifying rejection by 
buyer—Meaning of term f. 0. b. acceptance final 

UnitTep States v. Soromon, 3 F. R. D. 411 (1944) Action to enjoin 
dealer from operating without a license—Penalties—Jurisdiction— 
Interstate commerce—Fresh vegetables—Inapplicability of Fed- 
eral Rules of Civil Procedure in civil suits of quasi-criminal na- 
ture—Mistrial—Effect of cross-examination erroneously allowed 
by court 

W. H. Larter & Co., Inc. v. C. BE. Jackson Co., 75 F. Supp. 827 (1948) 
Dismissal of motion to dismiss appeal for want of jurisdiction— 
Motion for leave to amend answer granted—Denial of motion for 


Judgment on pleadings 
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WESTERN FRuIT GRoweEss, INc. v. BEILMAN Propuce Co., INC., 75 F. 
Supp. 334 (1948) Unlawful rejection—Damages—Costs—Attor- 
ney’s fee. 


Sugar Act of 1948 
CENTRAL Roig REFINING Co. ET AL. Vv. SECRETARY OF AGRIOULTURE 


(Porto Rican AMERICAN SuGaak REFINERY, INC., ET AL., INTER- 
VENORS), 171 F. 2d 1016. (1948) Validity of Order No. 18—Ad- 
ministrative law—Judicial review of administrative action— 
Constitutionality of provisions of act. 

SECRETARY OF AGRIOULTURE, PETITIONER Vv. CENTRAL ROIG REFINING 
ComPANY, WESTERN Sucak REFINING CoMPANY, ET AL. (NO. 27.) 
Porto RicAN AMERICAN SUGAR REFINERY, INC., PETITIONER Vv. CEN- 
TRAL Roig REFINING COMPANY AND WESTERN SuGAR REFINING 
Company. (No. 30.) GOVERNMENT OF PUERTO RICO, PETITIONER Vv. 
SECRETARY OF AGRICULTURE, PorRTO RICAN AMERICAN SuGAR RE 
FINERY, INC., ET AL. (No. 32.) 94 Adv. Op. (L. ed.) 297 (Febru- 
ary 6, 1950.) Validity of Order No. 18—Proper measure as to 
“past marketing” and “ability to market”—Administrative law— 
Scope of judicial review of administrative action—Scope of com- 
merce clause—New problems—Order No. 18—Commerce—Geo- 
graphic uniformity of regulation—National policy—Due process— 
Commerce clause—Discrimination—Sugar Act of 1948—Refined 
sugar quotas—Constitutional law—Courts—Scope of review of 
validity of acts of Congress 








